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In the United States District Court in and for the 
Southern Division of the Northern District of 
California 


IN 032531 


HELENE MARCEAU SIDE BOTHAM, 


Plaintiff, 
VS. 


PHIL C. KATZ, Administrator of the Estate of 
Robert Sidebotham, Deceased, et al., 


Defendants. 


SECOND AMENDED COMPLAINT, QUIET 
TITLE ACCOUNTING AND INJUNCTION 


Comes now, the plaintiff, and for cause of action 

alleges, as follows: 
ie 

That Robert Sidebotham died intestate on De- 
eember 21, 1951. At said time he was in possession 
and control of certain property, description of 
which is set forth in Exhibit ‘‘A’’ attached hereto 
as tho more particularly set forth herein. That he 
was likewise in possession and control of additional 
property, nature and extent of which property is 
unknown to this plaintiff, and as soon as the same 
is ascertained, plaintiff will ask leave of Court to 
insert. the same by way of amendment. 


II. 
That said property, upon decedent’s death, passed 
from the control, possession and management of 
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decedent, ‘to Phil C. Katz, as"his* personal wepre= 
sentative, and to the present successor of said rep- 
resentative, to wit, W. L. Robison, the duly quali- 
fied and acting administrator of the Estate of Rob- 
ert Sidebotham, deceased. 


IUE 

That at the time of the death of said Robert 
Sidebotham, plaintiff and said decedent were ten- 
ants in common of said property and each of them 
was an owner of an undivided one-half of said 
property. That since the death of said Robert Side- 
botham, plaintiff has continued to own an undi- 
vided one-half of said property, as her separate 
estate. 

Ty. 

That said administrator has since December 21, 
1951, repudiated said cotenancy, and _ refuses 
plaintiff both the right of possession and beneficial 
enjoyment of her share thereof as well as the right 
to an accounting as to the rents and profits apper- 
taining thereto. That said repudiation is without 
right, and said defendant has no right, title, inter- 
est or estate in or to plaintiff’s one-half of said co- 
tenancy, either as administrator, or otherwise. 


V. 

That defendants Robert Sidebotham and James 
Sidebotham, are persons who claim said property 
herein referred to, to be and constitute the sole and 
separate estate of the decedent, and claim the same 
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as heirs at law of decedent, to the exclusion of 
plaintiff. 
VI. 

That Does T to V are ancillary administrators of 
the Hstate of Robert Sidebotham, deceased, and are 
in the possession of property, all of which at the 
time of decedent’s death, constituted property 
owned in common by plaintiff and decedent as here- 
inabove set forth. That the true names of said an- 
cillary administrators will be inserted by amend- 
ment, when ascertained as well as a specification 
of property in their possession so held in cotenancy. 


“08 

That defendants Richard Roe I to V and Jane 
Doe I to V, are corporation, copartnership, fiduci- 
aries, banks, principals, and agents, of said de- 
eedent, whose true names are not at this time, 
known to plaintiff. That said defendants are in the 
possession of assets, contracts, accounts, beneficial 
interests, claims, demands, choses in action, inelud- 
ing credits and equities, all of which at the time of 
decedent’s death was owned in common by said de- 
eedent and plaintiff, and to which, to the extent of 
an undivided one-half thereof plaintiff has the right 
of immediate possession. 


That by virtue of the fact that said defendants 
are in the possession and control of said property 
and assets, they are in a position to divert the same 
and to hide and conceal the same, to the irrepara- 
ble damage and injury of plaintiff who has no 
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speedy or adequate remedy at law, to protect her 
rights. 


That as soon as the true names and the identity 
of said defendants are ascertained, plaintiff will 
ask leave of Court to insert the same herein by 
amendment. 


By Way of Further and Second Cause of Action 
Plamtiff Alleges as Follows: 


‘F 
Refers to paragraphs I to VII, inelusive, of the 
first cause of action and repleads the same as 
though more particularly set forth herein. 


di).. 

That plaintiff at all times herein mentioned has 
been the owner and entitled to the possession of an 
undivided 50% of the assets, property, both real 
and personal as well as the fruits and increase 
thereof which decedent possessed at the time of his 
demise. 


Wherefore, Plaintiff Prays for Judgment as Fol- 
lows: 


That a writ of mandamus or mandatory imjune- 
tion, or other proper order, issue, requiring defend- 
ants and each of them, their agents and representa- 
tives, to account for all monies, assets, and property 
in. their possession, held for and to the account of 
the Estate of Robert Sidebotham, deceased, or his 
alleged heirs at law: and that they and each of them 
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be restrained from paying out further funds or de- 
livering assets or other monies or properties, to 
third parties, 


That defendants, aud cach of them be ordered to 
account for all momies, assets, and properties, in 
their possession, held for and to the account of the 
Estate of Robert Sidebotham, deceased, or his al- 
leged hens at law. 


That the defendants, and each of them, be re- 
quired to set forth the nature of their claims to 
said monies, assets, and property and all adverse 
claims of the defendant be determined by a deeree 
of this Court, and that by said decree it be de- 
clared and adjusted that the defendants have no 
interest or estate whatsoever, and the assets ac- 
counted for to the extent of an undivided one-half 
thereof. 

That it be decreed that plaintiff is the owner and 
entitled to the possession of an undivided half of 


the assets, monies and property, constituting the 
Estate of Robert Sidebotham, deceased. 


For costs. 


/s/ MANUEL RUIZ, JR., 
Attorney for Plaintiff. 
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EX EIB A” 


Contents of Safety Deposit Box at the 
American Trust Company in San Fran- 


isco containin® the sum ol... .. as $64,770.00 
Postal certificate account No.-9095....... 2,500.00 
Redemption of twenty 50-cent U. 8. War 

Savines Stanipsy eee eee ee 5.00 
Mr. Kerner, payment acct. of stock sold 

prior todeath... =e 400.00 
Bank of America (Day and Night)..... 1,867.00 
Bank of America (7th and Olive)....... 1,120.79 


Bank of America (Arguello and Geary). 2,524.75 
Merrill, Lynch, Pieree, Fenner & Beane, 


balance of brokerage account.......... 792.10 
PaaticNationalsBanke ae. ee 525.719 
WS. PostaleSavings: ./. fa. a. oe. 560.12 
Anglo-California National Bank........ 993.24 
Eureka Federal Savings and Loan Asso- 

CatiOW ©... Wee. «eer 4,217.56 


Personal property other than cash which 
consists of the following: 

White metal chain and white metal pen- 

dent, 5 white stones..72).. ae 300.00 
1949 Lincoln Sedan, Engine No. 13 A7094 1,420.00 
Shares of stock, 6 of El Vado Nevada 

Corporation, 2,000 of Inter-Provincial 

Oils, Ltd., 250 of Crescent Cities Prop- 

erties Company, 250 of Crescent Prop- 

erties Company ....... 2). 
One promissory note due to decedent at 

date of death from Harry L. Babb, 643 

South Hill Street, Los Angeles........ 525.00 
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Real Estate in the City and County of 
San Francisco described: Beginning at 
a point on the N line of Geary Blvd., 
distant thereon 100 feet westerly from 
the westerly line of 14th Avenue; run- 
ning thence westerly along the north- 
erly line of Geary Blvd. 27 feet 6 
inches; thenee at a right angle northerly 
100 feet; thence at a right angle easterly 
27 feet 6 inches; and thence at a mght 
angle southerly 100 feet to the point of 
the beginning. Being a portion of Block 
1446, lot number 25, Improved........ 30,000.00 


Duly verified. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed June 10, 1953. 


[Title of District Court and Cause. ] 


THIRD AMENDED COMPLAINT, QUIET 
TITLE ACCOUNTING AND INJUNCTION 


Comes now the plaintiff, and prior to answer of 
the defendant, files her Third Amended Complaint, 
and for cause of action alleges as follows: 


‘ly 
She refers to paragraphs I to VII, inclusive, of 
her first cause of action, as contained in her second 
amended complaint to quiet title, accounting and 
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injunction, and repleads the same as though more 
particularly set forth herein, by reference. 


ta 
She refers to paragraphs I and IT of her second 
cause of action, as contained in her second amended 
complaint to quict title, accounting and injunction, 
and repleads the same as though more particularly 
set forth herein, by reference. 


By Way of Further and Third Cause of Action, 
Plaintiff Alleges as Follows: 


i 
That since the death of Robert Sidebotham, on 
December 21, 1951, she, as an aggrieved party, 
has discovered the following facts constituting 
fraud as against her, which fraud proximately oc- 
easioned her to suffer a grievous mistake, from 
which she desires relief. 


ss 
That she was married to decedent, Robert Side- 
botham, on January 1, 1927. That she divoreed 
Robert Sidebotham on November 14, 1946, in the 
State of Nevada by substituted service. 


HULU 
That during the year 1938, and at a time that 
said Robert Sidebotham was sentenced to jail, for 
failure to report a real estate subdividing scheme 
to the State Real Estate Commission, he borrowed 
the sum of one hundred dollars ($100.00) from 
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plaintiff, and told her that as soon as he made some 
money he would pay her back. That thereafter, and 
until the middle of the year of 1940, he frequently 
saw plaintiff, and always informed her that he was 
broke, but would oceasionally give her rent and 
food money. That said Robert Sidebotham never 
did inform plaintiff that he had made any money, 
never paid her back said sum of $100.00, and verily 
beheved that he continued ‘‘broke.”’ 


nV’. 

That at the time of the death of said Robert 
Sidebotham, certain assets were found in Ins pos- 
session, under the following aliases, to wit: W. H. 
Towner, Wilham Towner, George W. Thompson, 
George R. Stone, Russell Robert Smith, George 
William Smith. Russell R. Smith, R. R. Smith, 
W. H. Jackson, Edward W. Hutton, Edward Hut- 
ton, HE. W. Hutton, George W. Fenton, George Wil- 
lam Brown. George W. Anderson, Edward W. 
Sideboth, and several combinations of the name of 
Sidebotham. 


That the property and assets so found in his pos- 
session under said names, is the same property 
which passed from the decedent’s control, and man- 
agement to Phil C. Katz, as his personal representa- 
tive, and to the present successor of said representa- 
tive, to wit: W. L. Robinson, the duly qualified and 
acting administrator of the Estate of Robert Side- 
botha, deceased, and referred to in paragraph I of 
plaintiff’s first cause of action. That the description 
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thereof is more particularly described in Exhibit 
‘‘A’’ therein mentioned, and is pleaded herein and 
made a part hereof, as though set forth with par- 
ticularity. 

V. 

That one of the reasons and purposes which said 
decedent had in so hiding his assets was to prevent 
plaintiff from sharing in acquests and gains during 
her marriage to him, and to cheat her of her in- 
terest therein, as his wife, and deprive her thereof. 
That the property hereinabove referred to con- 
stituted property acquired and accumulated by de- 
cedent Robert Sidebotham during the marriage of 
the parties as well as the fruits and increase 
thereof. 

VAL. 

That after the year 1940 and during the year 1941 
decedent refused to further cohabit with plaintiff, 
wrongfully and without cause, and thereafter re- 
mained away from her, and she did not know his 
whereabouts. That in the month of November, 1946, 
plaintiff procured a divorce from Robert Side- 
botham in the State of Nevada on substituted serv- 
ice. When questioned by her attorney, whether 
there was any community property, she answered 
that she did not know. That said attorney, unbe- 
knownst to plaintiff, nevertheless framed a formal 
pleading wherein it was stated that there was no 
community property. That plaintiff did not read 
the same but at the hearing of the action, wherein 
a divoree was granted to plaintiff, she did not tes- 
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tify concerning the existence or non-existence of 
property of the marriage. 


Vi. 

That said Court did not dispose of the property 
rights of the parties, nor did it make an order con- 
cerning property, and there was no evidence sub- 
mitted to the Court concerning the same, but the 
Court found nevertheless that the allegations of the 
complaint were true and sustained by the evidence. 
That the finding aforesaid was arbitrary and ¢a- 
pricious, and the Court lacked the power and juris- 
diction accordingly to make the same, since there 
was no evidence submitted on the subject whatso- 
ever. 

VIIT. 

That plaintiff seeks relief from her mistake and 
the estoppel which would otherwise apply, but for 
said mistake, in that an adjudication that there was 
no community property, under the facts hereinabove 
set forth, would result in great and irreparable dam- 
age and be contrary to all prineiples of justice. That 
the presumption of law to the effect that Robert 
Sidebotham admitted all of the faets which were 
pleaded in the Nevada Judgment, by reason of lack 
of personal service upon him, is a fiction which this 
Court of Equity ought weigh against the miscon- 
duct of said Robert Sidebotham in having actively 
concealed assets and property as hereinabove spe- 
cified, which, under the law, plaintiff had an equal 
and vested interest with him. That plaintiff first 
discovered that she had signed the formal pleading 
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containing the sentence that there was no commu- 
nitv property, referred to in paragraph VI herein- 
above, after the institution of this case at bar, when 
her attorney, Manuel Ruiz, Jx.. informed her of the 
same, on July 13th, 1953, said attorney having been 
on the same day so advised by the attorneys for 
the defendants. 


Wherefore Plaintiff prays for judgment as fol- 
lows: 


That a writ of mandamus or mandatory injune- 
tion, or other proper order, issue, requiring de- 
fendants and each of them, their agents and rep- 
resentatives, to account for all monies, assets, and 
property in their possession, held for and to the 
account of the Estate of Robert Sidebotham, de- 
ceased, or his personal representative, or his al- 
leged heirs at law; and that they and each of them 
be restrained from paying out further funds or de- 
livering assets or other monies or properties, to 
third parties. 


That defendants, and each of them be ordered to 
account for all monies, assets and properties in their 
possession held for and to the account of the Estate 
of Robert Sidebotham, deceased, his personal rep- 
resentative or heirs at law. 


That the defendants, and each of them, be re- 
quired to set forth the nature of their claims to said 
monies, assets, and property and all adverse claims 
of the defendant be determined by a decree of this 
Court, and that by said decree it be declared and 
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adjudicated that the defendants have no interest or 
estate whatsoever therein, and the assets accounted 
for to the extent of an undivided one-half thereof. 


That the Court relieve plaintiff from any estoppel 
or mistake proximately resulting from the fraudu- 
lent conduet of concealinent of said Robert Side- 
botham concerning her property rights. 

That at be decreed that plaintiff is the owner and 
entitled to the possession of an undivided half of 
the assets, momes and property, constituting the 
Estate of Robert Sidebotham, deceased. 

For costs. 

/s/ MANUEL RUIZ, JiR, 
Attorney for Plaintiff. 
Duly verified. 


[Endorsed]: Filed August 6, 1953. 


Title of District Court and Cause. 
li 


FIRST AMENDMENT 'O THIRD 
AMENDED COMPLAINT 


Comes Now the plaintiff, before answer filed, 
served and entered, and files her first amendment 
to her Third Amended Complaint, and alleges as 


follows: 
i 


Refers to paragraph IT of her Third Amended 
Complaint, and omits and strikes the same, and in 
stead and in place thereof alleges as follows: 
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08 
That she was married to the decedent, Robert 
Sidebotham, in the City of Tijuana, Lower Califor- 
nia, Mexico, on May 30th, 1928. That she divorced 
Robert Sidebotham on November 14th, 1946, in the 
State of Nevada by substituted service. 


/s/ MANUEL RUIZ, JR., 
Attorney for Plaintiff. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed February 23, 1955. 


[Title of District Court and Cause. ] 


ANSWER OF DEFENDANT W. A. ROBISON, 
ADMINISTRATOR OF THE ESTATE OF 
ROBERT SIDEBOTHAM, DECEASED, TO 
THE THIRD AMENDED COMPLAINT AS 
AMENDED 


Comes now the defendant, W. A. Robison, Ad- 
ministrator of the estate of Robert Sidebotham, de- 
ceased, and by way of answer to the third amended 
complaint as amended admits, denies and alleges as 
follows, to wit: 

First Defense 


The third amended complaint as amended fails 
to state a claim against this defendant on which 
relief can be granted. 
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Second Defense 


I. 

Said defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
paragraph I of said third amended complaint as 
amended, except that he admits paragraphs I, TT 
and V of the first cause of action as contained in 
plaintiff’s second amended complaint; said defend- 
ant also admits that he and Phil C. Katz, as the 
prior administrator of said estate, have repudiated 
any eotenancy of the plaintiff in said property 
since about October 10, 1952, when they first heard 
of said claim of cotenancy of said plaintiff, and 
this defendant refuses the plaintiff any right of 
possession and beneficial or beneficial enjoyment of 
her share thereof, as well as any right to an aec- 
counting as to the rents and profits or profits ap- 
pertaining thereto. 

i. 

Answering plaintiff's second cause of action (de- 
nominated JI in said third amended complaint as 
amended), said defendant incorporates herein his 
answer to the first cause of action (denominated I 
in said third amended complaint as amended) 
herein by reference, and repleads the same as 
though set forth in full herein. 


dt ly 
Said plaintiff is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
allegations contained in paragraphs I, II, IIT and 
V of plaintiff’s third eause of action set forth in 
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her third amended complaint as amended, except 
that he admits that plaintiff divorced Robert Side- 
botham on November 14, 1946, in the State of Ne- 
vada by substituted service. 


TEN. 

Plaintiff admits paragraph IV of the third cause 
of action of plaintiff’s third amended complaint as 
amended except that he denies that certain assets 
were found in the possession of Robert Sidebotham 
at the time of his death under all of the aliases 
alleged in said paragraph, and in this behalf he 
alleges that most of his assets were in the name of 
Sidebotham with various combinations of his given 
names and initials. 

Vv. 

Said defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
paragraph VI of the second cause of action except 
that he admits that during the year 1941 and there- 
after said Robert Sidebotham remained away from 
plaintiff and that she did not know his whereabouts. 
He also admits that in the month of November, 
1946, plaintiff procured a divorce from Robert Side- 
botham in the State of Nevada on substituted serv- 
ice. Said defendant further admits that plaintiff’s 
attorney in Nevada framed a formal pleading, to 
wit, a complaint for divoree, wherein it was stated 
that there was no community property. 


VI. 
Answering paragraph VII of said third amended 
complaint as amended, said defendant alleges that 
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he is without knowledge or information sufficient to 
form a belicf as to the truth thereof but admits that 
the court in Nevada found that the allegations of 
the complaint were true and sustained by the evi- 
dence, 

Third Defense 


i 
That the three causes of action alleged in plain- 
tiff’s third amended complaint as amended are and 
each of them is barred by the provisions of sub- 
division 1 of section 337 of the Code of Civil Pro- 
eedure of the State of California. 


J08 
That the three eauses of action contained in 
plaintiff’s third amended complaint as amended are 
and each of them is barred by the provisions of 
subdivision 3 of section 338 of the Code of Civil 
Procedure of the State of California. 


Ta, 

That the three causes of action contained in 
plaintiff’s third amended complaint as amended are 
and each of them is barred by the provisions of see- 
tion 343 of the Code of Civil Procedure of the State 
of California. 

IV. 

That the three causes of action set forth in plain- 
tiff’s third amended complaint as amended are 
barred by plaintiff’s laches, which has been and is 
prejudicial to said defendant by reason of: 
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(a) The death of Robert Sidebotham, deceased, 
and the inability to locate important witnesses and 
vital written evidenee which has oceurred by reason 
of the death of said Robert Sidebotham, deceased, 
which has irretrievably damaged the defense of this 
suit. 


(b) The lapse of over eleven years since the 
separation of plaintiff from Robert Sidebotham, 
now deceased, and since he failed to give her any 
support, as the result of which delay many wit- 
nesses important to the defense have disappeared 
and much written evidence vital to the defense has 
been irretrievably lost. 


Fourth Defense 


That on the 14th day of November, 1946, at Car- 
son City, Nevada, in an action then pending in the 
First Judicial District Court of the State of Ne- 
vada, in and for the County of Ormsby, between 
Madeline Sidebotham, plaintiff, who is also the 
plaintiff, herein, and Robert Russell Sidebotham, de- 
fendant, in which the plaintiff sued said defendant 
for a divorce, said court obtained judisdiction over 
defendant by service of summons by publication 
and mailing in the manner provided by the statutes 
of the State of Nevada; that plaintiff put in issue 
the question of whether there was any community 
property of the parties, she expressly alleging that 
there was no community property of the parties, 
and the court made an express finding that all of the 
allegations in the complaint were true; that by rea- 


I[elene Marceau Sidebotham yy 


son thereof the very question sought to be litigated 
in this court has already been litigated by a court 
having jurisdiction of the subject matter and the 
defendant husband, and said question cannot now 
be htigated again. 


Tifth Defense 


Plaintiff is estopped to claim any portion of the 
estate of Robert Sidebotham, deceased, as commu- 
nity property, because on September 11, 1946, she 
caused a written complaint for divorce to be filed 
in the First Judicial District Court of the State 
of Nevada, in and for the County of Ormsby, 
against Robert Russell Sidebotham (now deceased, 
whose estate is now being sued by plaintiff herein), 
in which she alleged under oath that there was then 
no community property belonging to the parties to 
said stmt. Plaintiff caused this complaint to be 
served on the defendant in a manner provided by 
the laws of the State of Nevada, and this defendant 
is informed and believes and therefore alleges that 
said Robert Russell Sidebotham relied on said alle- 
gation as to there not being any community prop- 
erty, and because of said reliance on said sworn 
statement of plaintiff failed and neglected to make 
any defense to said action and allowed plaintiff to 
obtain judgment in said action by default, although 
said defendant therein, as this defendant is in- 
formed and believes and therefore alleges, had 
ample grounds for successfully contesting and de- 
feating plaintiff’s said action. By reason of said 
facts plaintiff is estopped by her said conduct from 
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now contradicting her sworn statement that there 
was no community property of the parties when she 
divorced said Robert Russell Sidebotham as herein 
alleged. 


Wherefore, said defendant prays that he may be 
dismissed hence with his costs of suit, and for such 
other and further relief as may be proper in the 
premises. 


Dated: March 17, 1955. 
/s/ DELGER TROWBRIDGE, 


/s/ FRANK J. FONTES, 
Attorneys for Defendant W. A. Robison, Adminis- 
trator of the Estate of Robert Sidebotham, De- 
ceased. 


Affidavit of Service by Mail attached. 
fEndorsed]: Filed March 18, 1955. 


[Title of District Court and Cause. ] 


ANSWER TO THIRD AMENDED COM- 
PLAINT AS AMENDED BY FIRST 
AMENDMENT THERETO 


Come Now the defendants, Robert Sidebotham 
and James Sidebotham, and answering the third 
amended complaint as amended by the first amend- 
ment thereto, said defendants jointly and severally 
deny and allege the following: 


is 
— 
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Answering the allegations contained in para- 
graphs I to VII of the first cause of action con- 
tained in the second amended complaint incorpo- 
rated by reference in said third amended com- 
plaint, said defendants admit that Robert Side- 
bothamn died intestate on December 21, 1951, and 
that these answering defendants claim the prop- 
erty referred to to be and constitute the sole and 
separate estate of said decedent and ¢laim the same 
as hems at law of said decedent to the exclusion of 
plaintiff. 


Said defendants have no information or belief 
sufficient to enable them to answer the remaining 
allegations so incorporated by reference and on said 
ground deny, generally and specifically, each and 
every, all and singular, the allegations in said para- 
graphs I to VII of said first cause of action in the 
second amended complaint incorporated by refer- 
ence in said third amended complaint not hereto- 
fore expressly admitted. 


LT. 

Answering the allegations contained in para- 
graphs I and JI of the second cause of action con- 
tained in said second amended complaint and in- 
eorporated by reference in said third amended com- 
plaint, said defendants hereby refer to paragraph 
T hereinbefore appearing and incorporate the alle- 
gations and denials therein contained by reference 
at this point, as if the same were fully reeopied and 
set forth at length. 
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said defendants further deny generally and spe- 
cifically, each and every, all and singular, the alle- 
gations contained in paragraph IT of said second 
eause of action contained in said second amended 
complaint incorporated by reference in said third 
amended complaint. 

ITI. 

Answering the allegations contained in the third 
cause of action contained in said third amended 
complaint as amended by the first amendment to 
the third amended complaint, said defendants have 
no information or belhef sufficient to enable them 
to answer any of the allegations contained and re- 
ferred to in said pleadings and on said ground deny, 
ecnerally and specifically, each and every, all and 
singular, the allegations in said third cause of ac- 
tion in said third amended complaint and said first 
amendment to third amended complaint contained. 


As and for a Second, Separate and Distinct De- 
fense to each and every of the causes of action set 
forth and referred to in said third amended com- 
plaint as amended, said defendants, and each of 
them, jointly and severally allege that said third 
amended complaint as amended fails to state facts 
sufficient to constitute a cause of action against said 
defendants, or either of them. 


As and for a Third, Separate and Distinct De- 
fense to each of the causes of action attempted to 
be set forth by plaintiff herein, said defendants, and 
each of them, allege that each of said causes of ac- 
tion is barred by the provisions of subdivision 1 of 
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Section 337 of the Code of Civil Procedure of the 
State of California. 


As and for a Fourth, Separate and distinct De- 
fense to each of the causes of action attempted to 
be set forth by plaintiff herein, said defendants, 
and each of them, allege that cach of said causes of 
action is barred by the provisions of subdivisions 3 
and 4 of Section 338 of the Code of Civil Procedure 
of the State of California. 


As and for a Fifth, Separate and Distinct De- 
fense to each of the causes of action attempted to 
be set forth by plaintiff herein, said defendants, 
and each of them, allege that each of said causes of 
action is barred by the provisions of Section 343 
of the Code of Civil Procedure of the State of Cali- 
fornia. 


As and for a Sixth, Separate and Distinct De- 
fense to each of the causes of action set forth by 
plaintiff herein, said defendants, and each of them, 
allege that each of the causes of action attempted to 
be set forth by plaintiff herem is barred by plain- 
tiff’s laches. 


As and for a Seventh, Separate and Distinet De- 
fense to each of the causes of action set forth by 
plaintiff herein, said defendants, and each of them, 
allege that each of the causes of action attempted 
to be set. forth by plaintiff herein is barred by the 
laches of plaintiff for the following reasons: 


(a) The death of said decedent and the inability 
to locate important witnesses and written evidence 
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which has occurred by reason of said death prevents 
said defendants from securing evidence which would 
enable them to present a defense otherwise avail- 
able. 


(b) That plaintiff has delayed over eleven years 
since her separation from said decedent in asserting 
her claims which she is herein attempting to allege 
and by reason of the delay of plaintiff, evidence 
otherwise available has become lost or destroyed. 


(c) That it appears from the allegations of 
plaintiff’s complaint that no investigation was made 
by her until after the death of Robert Sidebotham 
to ascertain whether he had any assets or even to 
assert any claim against him during his lifetime and 
by reason of such action of said plaintiff, the rights 
of said defendants have become prejudiced and de- 
stroyed. 


As and for an Kighth, Separate and Distinet De- 
fense to each of the causes of action set forth by 
plaintiff herein, said defendants, and each of them, 
allege that plaintiff herein commenced an action in 
the First Judicial District Court of the State of 
Nevada in and for the County of Ormsby, against 
decedent herein for a divorcee, under which action 
said court obtaimed jurisdiction over defendant by 
constructive service, as provided by law and that 
in the complaint in said action, plaintiff herein 
as plaintiff in said action alleged under oath that 
there was no community property of the parties and 
the court in said action made an express finding that 
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all of the allegations in the complaint were true. 
That said decision has become final and no appeal 
was taken therefrom and it is now res judicata and 
finally determines that plaintiff herein had and has 
no rights to any of the property of said Robert 
Sidebotham. 


As and for a Ninth, Separate and Distinet De- 
fense to each of the causes of action set forth by 
plaintiff herein, said defendants, and each of them, 
allege that plaintiff is estopped from claiming any 
portion of the estate of Robert Sidebotham, de- 
eeased, for the reason that she caused a written 
eomplaint for divorcee to be filed in the First Ju- 
dicial District Court of the State of Nevada in and 
for the County of Ormsby against said Robert Rus- 
sell Sidebotham, the deeedent whose estate is now 
bemg sued herein, in which complaint plaintiff 
herein alleged as plaintiff therein, under oath, that 
there was then no community property belonging to 
the parties to said suit. That plaintiff caused a copy 
of said complaint to be served on defendant said 
deeedent in the manner provided by the laws of the 
State of Nevada and said defendants are informed 
and believe and therefore allege that said defend- 
ant in said action relied upon the allegation of 
plaintiff herein in said complaint that there was no 
eomimunity property of himself and said plaintiff 
herein and because of said rehanee on said sworn 
statement he failed and neglected to make or inter- 
pose any defense to said action, although said de- 
fendant had ample grounds for suecessfully con- 
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testing and defeating plaintiff’s said action. That 
by reason of said facts, plaintiff is estopped by her 
conduct from contradicting her verified statement 
that there was no community property of the 
parties when she divorced said Robert Russell Side- 
botham as herein alleged. 


As and for a Tenth, Separate and Distinct De- 
fense to each of the causes of action set forth by 
plaintiff herein, said defendants, and each of them, 
allege that plaintiff is estopped from claiming any 
portion of the estate of Robert Sidebotham, de- 
ceased, for the reason that she caused a written 
complaint for divorce to be filed in the First Ju- 
dicial District Court of the State of Nevada, in 
and for the County of Ormsby against said Robert 
Russell Sidebotham, the decedent, whose estate is 
now being sued herein, in which complaint plaintiff 
herein alleged as plaintiff therein, under oath, that 
there was then no community property belonging to 
the parties to said suit. That plaintiff caused a copy 
of said complaint to be served on defendant, said 
decedent, in the manner provided by the laws of 
the State of Nevada and said defendants are in- 
formed and believe and therefore allege that said 
defendant in said action relied upon the allegation 
of plaintiff herein in said complaint that there was 
no community property of himself and plaintiff 
herein and beeause of said rehanece on said sworn 
statement he failed and neglected to make or inter- 
pose any defense to said action, although said de- 
fendant had ample grounds for successfully con- 
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testing and defeating plaintiff’s said action. That 
plaintiff herein, as plaintiff in said action in said 
Nevada court, obtained a judgment of said court 
which at said time had jurisdiction of the parties 
before it, to wit, said. plaintiff herein and said Rob- 
ert Russell Sidebotham, and in the findings in said 
matter said court found that all of the allegations 
in said complaint were true and a judgment was 
entered by said court in said matter in favor of the 
plaintiff and agaist said Robert Russel] Side- 
botham. That no appeal was taken from. said 
judgment and the same has become final. That 
by reason of the foregoing plaintiff is now estopped 
by the judgment of said Nevada court from eon- 
tending that there is any community property of 
said plaintiff and said defendant in said action or 
that plaintiff herein has any claim whatsoever 
against any of the assets or property of said Robert 
Sidebotham, deceased. 


Wherefore, having fully answered said complaint, 
said defendants pray that plaintiff take nothing by 
her action herein and that they be henceforth 
dismissed, together with their costs of suit. 


/s/ THEODORE M. MONELL, 
Attorney for Defendants Robert Sidebotham and 
James Sidebotham. 


Duly verified. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed March 29, 1955. 
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AMENDMENT TO ANSWER 


Leave of Court being first had and obtained, the 
defendants in the above-entitled matter filed this, 
their amendment to the answers heretofore filed by 
them herein, and allege the following: 


As and for a Further, Separate and Distinct De- 
fense, said defendants, and each of them, allege that 
on or about August 6, 1940, said decedent, Robert 
R. Sidebotham, commenced an action against plain- 
tiff herein in the District Court of the Second Ju- 
dicial District, County of Albany, in the State of 
Wyoming, for divorce on the ground of the wilful 
desertion by plaintiff herein (being the defendant 
in said action) of the said decedent, Robert R. Side- 
botham. That thereafter in said action and after 
jurisdiction was lawfully obtained therein, said Dis- 
trict Court of the Second Judicial District, County 
of Albany, State of Wyoming, rendered its decree 
on November 2, 1940, granting to said Robert R. 
Sidebotham a decree of absolute divorce from the 
defendant in said action, being the plaintiff herein, 
and dissolving and holding for naught the marriage 
contract theretofore entered into between said de- 
eedent and plaintiff herein. That no appeal was 
taken from said judgment and said judgment is 
final and valid and still in full foree and effect. 


That there was no community or other property 
of said decedent and plaintiff herein accumulated 
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or acquired after entry of said decree of divorce 
hereinbefore mentioned. That at the time of obtain- 
ing said divorcee there was no community property 
existing in which plaintiff herein had any interest. 
Wherefore, having fully answered said defend- 
ants pray that plaintiff take nothing by her action 
herein and that said defendants be hence dismissed, 
together with their costs of suit herein incurred. 
/s/ FRANK J. FONTS, 
/sf DELGER TROWBRIDGE, 
/s/ THEODORE M. MONISLL, 
Attorneys for Defendants. 
Duly verified. 


Receipt of copy acknowledged. 
[Endorsed]: Filed August 9, 1955. 


[Title of District Court and Cause. ] 


AMENDMENT TO ANSWERS OF DEFEND- 
ANT W. A. ROBISON, ADMINISTRATOR 
OF THE ESTATE OF ROBERT SIDE- 
BOTHAM, DECEASED, AND OF DEFEND- 
ANTS ROBERT SIDEBOTHAM AND 
JAMES SIDEBOTHAM 


Come now the defendants, W. A. Robison, Ad- 
ministrator of the Estate of Robert Sidebotham, 
Deceased; Robert Sidebotham and James Side- 
botham, and each of them hereby amends his an- 
swer to the third amended complaint as follows: 
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Nor a Further Separate and Sixth Defense, said 
defendants, and each of them, allege that on the 
10th day of December, 1953, in a proceeding then 
pending in the Superior Court of the State of Cali- 
fornia in and for the City and County of San Fran- 
cisco, entitled ‘‘In the Matter of the Estate of Rob- 
ert Russell Sidebotham, Alias, Deceased,’’ and num- 
hered 123669 therein, and for the same cause of ac- 
tion as that set forth in the third amended com- 
plaint herein, a decree was duly given and made 
establishing that Helen Marceau Sidebotham, the 
plaintiff herein, had no right, title or interest of 
any kind whatsoever in the cause of action described 
in said proceeding, which is the same cause of ac- 
tion described in the above-entitled action, and that 
Robert Sidebotham and James Sidebotham, two of 
the defendants in this action, were the sole heirs at 
law of Robert Russell Sidebotham, alias, deceased, 
who died intestate, and the only persons entitled 
to distribution of the estate of said Robert Russell 
Sidebotham, alias, deceased. 


Wherefore, said defendants pray that plaintiff 
take nothing by this action, and that they be hence 
dismissed with their costs. 


Dated: October 22, 1955. 
/s/ DELGER TROWBRIDGE, 


/s/ FRANK FONTES, 
Attorneys for Defendant W. A. Robison, as Said 
Administrator ; 
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/3/ VHEODORE M. MONIELL, 
Attorney for Defendants Robert Sidebotham and 
James Sidebotham. 


Duly verified. 
[Endorsed]: Filed October 27, 1955. 


[Title of District Court and Cause. ] 


MEMORANDUM OPINION 
Roche, Chief Judge: 


This case was removed to the federal court be- 
cause of diversity of citizenship (28 U.S.C., See. 
1441), 


The background of this case in its pleading stage, 
and the major allegations of plaintiff’s complaint 
are to be found in the opinion of the Court of Ap- 
peals reported in 216 F. 2d 816. The lower court 
eranted motions to dismiss the complaint on file 
herein on November 5, 1953, without leave toamend. 
This order was appealed, and the Court of Appeals 
ruled that ‘‘the appellant, in her third amended 
complaint, has pleaded facts showing a violation of 
her rights to property claimed and held by appel- 
lees.”’ 


On the trial of this case the plaintiff proved by 
eredible evidence that she was the victim of a fraud 
on the part of her husband, Robert Sidebotham, in 
that he kept her in ignorance of the true extent of 
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their community property. Further, that she did 
not until after the death of Robert Sidebotham on 
December 21, 1951, discover facts constituting fraud 
against her, from which she here seeks relief. In 
other words, plaintiff sustained the burden of prov- 
ing the allegations of her complaint, i.e., fraud; her 
reliance on the fraudulent representations of de- 
eedent; and her lack of knowledge of the true ex- 
tent of the community property of the marriage up 
until the latter part of 1951. 


The defendants raised several defenses to plain- 
tiff’s claim: 


(1) That the parties were validly divorced in 
the year 1940 by virtue of a Wyoming decree se- 
cured by decedent ; 


(2) That the statement, “‘there is no community 
property,’ in the plaintiff’s Reno divorce complaint 
should preclude her recovery herein ; 


(3) That plaintiff did not sustain her burden 
of proving that the property on hand at the time 
of death was community property rather than de- 
cedent’s separate property ; 


(4) That the decree in the proceeding com- 
meneced by plaintiff under Section 1080 of the Pro- 
bate Code is res judicata in this case; and 


(5) That plaintiff has allowed the statute of 
limitations to run against her, has been guilty of 
laches or by her conduct has estopped herself from 
relying on the Nevada divorce decree. 


ee 
C1 


Helene Marceau Sidebotham 
(1) Validity of Wyoming Divorce 


The defendants contend that the Wyoming di- 
vorce decree secured by the decedent in 1940 was 
valid. The plaintiff contends that said decree was 
void because of false statements in the affidavit 
made by deecdent to obtain the order of pubheation 
of summons. Said Wyoming decree, which, in any 
event, did not purport to dispose of any property 
rights between the spouses is subject to collateral 
attack. The plaintiff herein, a California resident, 
did not participate in the Wyoming proceedings nor 
did she make a personal appearance therein. 


The parties after their marriage in 1928 lived in 
the State of California, and lived in other states, 
as husband and wife. The facts showed that the 
decedent was living separate and apart from his 
wife, without her fault, at the time he secured the 
Wvroming deeree by means of substituted service. 
There was no evidence whatsoever, other than the 
reeital in the Wyoming deeree, that the decedent 
ever resided there, nor did that fact change the 
matrimonial domicile of the parties from California. 


The evidence is uncontradicted that in 1940, when 
the deeedent procured his divoree in Wyoming, he 
stated upon his oath, that the residence of the 
plaintiff was ‘‘unknown and eannot, with reason- 
able diligence be aseertained.’’ He thereby ecom- 
mitted a fraud upon the Wyoming Court, and upon 
the plaintiff, is wife. Plaintiff testified that de- 
eedent visited her, cohabitated with her, and paid 
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her rent in the year 1940. This testimony was cor- 
roborated by Mr. Sceardino, whose parents owned 
the hotel where plaintiff resided at that time. This 
evidence establishes the fact that decedent did know 
where his wife was residing at the time he swore 
he did not. The divorce decree rendered by the 
Wyoming Court is not entitled to full faith and 
eredit, Delanoy vs. Delanoy, 216 Cal. 27, and the 
fraud committed by decedent renders the decree 
invalid. 


(2) The Reno Divorce Decree 


Defendants contend that plaintiff is in error in 
maintaining that the Nevada divorce decree secured 
by her in 1946 is helpful to her case. Defendant 
states that there is nothing in the opinion of the 
Court of Appeals to overthrow the usual rule con- 
cerning admissions against interest, and that the 
statement ‘‘there 1s no community property,’’ ap- 
pearing in plaintiff’s divorce complaint was an ad- 
Mission against interest by plaintiff. In view of all 
of the evidence it cannot be said that this statement 
contained in plaintiff’s divorce complaint should 
preclude recovery in this case. Plaintiff’s position, 
which is the basis of her suit, is that for all the 
years that she was married to decedent, and up until 
1951, she was completely uninformed as to any com- 
munity property which may have been in existence. 
Her allegation in her divorce complaint was based 
on this limited knowledge, and her reliance on de- 
eedent’s statements that he did not have any prop- 


~~ 
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erty. Plaintiff’s statement made as it was in_re- 
liance on decedent’s fraudulent representations, 
Should not bar her recovery. 


(3) ‘Tracing of Assets 


Defendants contend that plaintiff has no case 
unless she can prove by the preponderance of the 
evidenee that the property on hand in 1951 was on 
hand when the Wyoming decree was obtained in 
1940, or its changes are definitely identified. In view 
of the invalidity of the Wyoming decree, the date 
of the Reno deeree in 1946 is the date from which 
the accounting should be made. 


The evidence reveals that the decedent opened 
his safety deposit box in San Francisco, January 9, 
1943, which was almost four years prior to the 
divorce procured by plaintiff. He kept in this safety 
deposit box, or succeeding numbers of the same, at 
the time of his death, $64,770.00 in cash, $2,500.00 
Postal Savings Certificates, 20 25-cent War Savings 
Stamps, and various other documents, right next to 
the money and eurrenecy, which bore dates com- 
mencing April 23, 1928; July 21, 1931; July 5, 1935, 
as well as other dates, prior to the year 1946. 


The attorney for defendants read into evidence 
the actual and specific denominations of cash bills 
of eurreney found in the safety deposit box, but 
did not read a single serial number which would 
indicate the year and vintage of the bills. 


The evidence shows that decedent opened his Pa- 
cific National Bank account in San Franeciseo on 


38 W.A. Robison, etc., vs. 


November 21, 1946; the Anglo California National 
bank account on December 4, 1941, and another 
one at the same bank on August 31, 1946. The 
decedent opened his Bank of America account on 
June 5, 1943, and his account with Merrill, Lynch, 
Pierce, Fenner and Beane on February 8, 1946. 


Counsel for the parties herein stipulated, in sub- 
stance, to the following: 


That between the years 1935 and 1946, Mr. Side- 
botham, the decedent, was busy 1n negotiating deals 
pertaining to real estate transactions and oil royal- 
ties, in which he had an interest, and which num- 
bered approximately seventy in number.”’ 


The evidence also shows that the administrator 
of decedent’s estate filed a letter mailed by the 
U.S. Treasury Department, which determined the 
decedent’s tax liability, msofar as the records of 
that office were concerned. Said Treasury letter in- 
dicated that decedent did not file a tax return for 
the vears 1946 through 1950, but that he did file a 
return for 1951, in the sum of $10,015.06. The ad- 
ministrator corroborated the facts stated in said 
letter. There is a presumption, of course, that de- 
cedent complied with the law, 1.e., he did not com- 
mit a crime or fraud in failing to file returns in 
the vears 1946 through 1950. Then the conclusion 
must follow that decedent was living from capital 
acquired prior to his divorce in 1946, during those 
years when he did not file such returns. Therefore, 
all but $10,015.06 of his estate must have been ac- 
cumulated prior to the year 1946. 


0 
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With this evidence in the reeord the court con- 
cludes that all of decedent’s property, other than 
#10,015.06 was community property, to which plain- 
tiff has a legal right if she prevails herein. 


(4) he Effect of the Decree Under Section 1080 
of the Probate Code 


The defendants contend, in effect, that plaintiff’s 
claim has already been adjudicated because she filed 
a petition for determination of heirship in the Pro- 
bate Court, and allowed a default to be taken 
against her. 


The record indicates that plaintiff was not sure 
of the state court’s jurisdiction, and that she filed 
two matters at about the same time. One of the 
matters was in the Probate Court, and the other 
was the action now before this court. 


The plaintiff contends that after she filed in the 
Probate Court, she withdrew beeause of the fact 
that she was not in privity with the estate, and ac- 
cordingly said court was without jurisdiction of the 
subject matter of her claim. In the instant case the 
plaintiff was not decedent’s widow, and at the time 
of his death was a stranger to the estate. The law 
of California states that the Probate Court has no 
jurisdiction to determine adverse claims to the prop- 
erties of an estate in course of administration be- 
fore it when asserted by a stranger to said estate. 
Estate of King (1926), 199 Cal. 113. The court’s 
holding in the case of Schylen vs. Schvlen, 43 Cal. 
2d 361, has not changed this general rule. That 
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case decided that matters which the State Superior 
Court acting in the exercise of its probate juris- 
diction may try, can nevertheless be tried in the 
Superior Court by virtue of its general jurisdiction, 
by waiver of the parties, but that matters which 
must be tried in the Superior Court in its general 
jurisdiction, such as claims of title between the 
estate and strangers cannot be tried in the Probate 
Court since the Probate Court is without jurisdic- 
tion. 


Quoting from page 373 of said opinion: 


‘It is certainly true that the court in a probate 
proceeding is concerned with the settlement of the 
estate and not with controversies between the estate 
aud strangers, the adjudication of which is the 
function of the court in the exercise of its general 
jurisdiction.”’ 


The Probate Court did not have jurisdiction to 
hear plaintiff’s claim and therefore she is not pre- 
ejuded from proceeding herein. 


(5) Statute of Limitations: Laches, Estoppel 


Defendants cite the case of Champion vs. Wood, 
79 Cal. 17, which case precluded the wife’s recovery 
because of laches, as similar to the facts of the in- 
stant case, and therefore determinative against 
plaintiff. The question before the appeals court in 
Champion vs. Wood, supra, was whether the com- 
plaint stated facts sufficient to constitute a cause of 
action. The court stated: 
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“Tt is not claimed in the complaint that any mis- 
representations were made as to the amount of 
property which had been acquired during the mar- 
riage. They were misrepresentations as to the rights 
of the parties with respect to the property misrep- 
resentations of law.’”’ 


Lhis quotation clearly distinguishes the Champion 
ease, as plaintiff in the instant case was wholly un- 
aware that property was being accumulated during 
the marriage, and decedent had property secreted 
under many aliases. None of this property was ever 
brought to the attention of the wife until after the 
death of decedent. 


All of the arguments submitted by counsel for the 
defendants as to plaintiff’s failure to investigate de- 
ecdent’s financial position, when placed in proper 
perspective, actually constitute arguments in favor 
of plaintiff. This is so because they forcefully un- 
derline the faet of plaintiff’s reliance on decedent’s 
misrepresentations. 


The plaintiff was not put on inquiry by anything 
she knew of deceased’s wealth, sinee the evidence 
revealed there were no indications that he had any, 
so successful had his concealment been. The hus- 
band’s deception, which continued up to the time 
of his death, was concealment of the plaintiff’s 
right of action, against which the Courts of Cali- 
fornia grant relief, dating from discovery even in 
eases not involving fiduciary relations. The evi- 
dence when considered in its entirety does not show 
the elements or the presence of estoppel or laches, 
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and does not support the defense of statute of limi- 
tations. 


In accord with the foregoing, it is Ordered that 
the defendants account for all monies, assets, and 
properties, held for and to the account of the Estate 
of Robert Sidebotham, deceased ; 


That the sum of $10,015.06 be subtracted from the 
sum total of said assets, monies and properties; and 


It Is Decreed that plaintiff is the owner and en- 
titled to the possession of an undivided one-half of 
the balance of said assets, monies and properties, 
constituting the Estate of Robert Sidebotham, de- 
ceased. The plaintiff shall prepare findings of fact 
and conclusions of law in accordance with the rule, 
and the respective parties shall pay their own costs. 


Date: Jan. 24, 1956. 


/s/ MICHAEL J. ROCHE, 
Chief Judge, U. S. District 
Court. 


[Endorsed]: Filed January 24, 1956. 


[ Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled action having been heard by 
the Court without a jury and evidence, both oral 
and documentary having been presented and the 
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matter duly submitted, the Court now makes the 
following findings: 


Findings of Facet 


1. That Robert Sidebotham died intestate on De- 
cember 21, 1951. At the time of his death he was in 
possession and control of the property specified in 
Inventory and Appraisal filed in probate proceed- 
ings, case No. 123669, California Superior Court, 
City and County of San Francisco, in re: Estate 
of Robert Sidebotham, deceased, inclusive of the 
following, to wit: Contents of Safety Deposit Box, 
at the American Trust Company, in San Francisco, 
containing the sum of $64,770.00; postal certificate 
No. 9095, $2,500.00; twenty 25-cent War Savines 
Stamps, $5.00; stock sold prior to death, $400.00; 
Bank of America (Day & Night), $1,867.00; Bank 
of America (6th and Olive), $1,120.79; Bank of 
Ameriea (Arguello and Geary), $2,524.75; Merrill, 
Livneh, Pierce, Fenner & Beane, brokerage aceount, 
ProomeesPaciic Natiohal Batik, “52509 Wl"s. 
Postal Savings, $560.12; Anglo-California National 
Bank, $433.24; Eureka Federal Savings and Loan 
Association, $4,217.56; 1949 Lincoln Sedan, Engine 
No. 138 A7094, $1,420.00; Real Estate in the Citv 
and County of San Francisco, deseribed: Beginning 
at a point on the N. line of Gearv Blvd., distant 
thereon 100 fect westerly from the westerly line of 
14th Avenue; running thence westerly along the 
northerly line of Geary Blvd. 27 feet, 6 inches. 
thenee at a right angle easterly 27 feet. 6 inches: 
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and thence at a right angle southerly 100 feet to the 
point of the beginning, being a portion of block 
1446, lot number 25. improved, $30,000.00; six 
shares of the capital stock of El Vado Corporation, 
Nevada corporation, Certificate No. 19, dated July 
5, 1935. Two Thousand shares of the capital stock 
of Inter-Provincial Oils, Ltd., Dominion of Canada, 
Certificate No. 5766, dated July 21, 1931. Five Hun- 
dred shares of the capital stock of Crescent City 
Properties Company, Nevada corporation, Certifi- 
eate No. 14, dated April 23, 1928, 250 shares, and 
Number 15, dated April 28, 1928, 250 shares. That 
said property was held, kept and controlled by him, 
under various and sundry names and aliases. 


2. That said property, upon the death of Robert 
Sidebotham, passed from the control, possession and 
management of said decedent, to Phil C. Katz, as 
his personal representative, and to the present suc- 
cessor of said representative, to wit: W. L. Robison, 
the dulv qualified and acting administrator of the 
Estate of Robert Sidebotham, Deceased, being one 
of the defendants in the action. 


3. That the plaintiff, Helen Marceau Side- 
botham, and said decedent, Robert Sidebotham, 
were married in the City of Tijuana, Lower Cali- 
fornia, Mexico, on May 30, 1928, and remained hus- 
band and wife until she divorced Robert Side- 
botham on November 14, 1946, in the State of Ne- 
vada, by substituted service. That although said 
judgment of divorcee found the allegations of the 
complaint to be true, one of which allegations was 
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that there was no community property, plaintiff was 
not aware that the same was in her complaint, she 
was not questioned at the trial about any community 
property, and the decree made no adjudication of 
property rights. That the plaintiff first discovered 
that her complaint in the Nevada action made ref- 
erence to the fact that there was no community 
property on or about July 13, 1953. That the prop- 
erty involved in the case at bar was located outside 
of the State of Nevada, and the jurisdiction of that 
State Court. 


4. That the decedent at all times concealed from 
the plaintiff the fact that he had accumulated prop- 
xrty during the marriage, which belonged to the 
community. She was at all times ignorant concern- 
ing the extent thereof, nor was she put on inquiry 
concerning any circumstances known to her, nor 
did she until after the death of Robert Sidebotham, 
on December 12, 1951, dicover facts constituting the 
existence of said property and of the said fraud 
against her. 


o. That said property, excepting the sum of $10,- 
015.06, was acquired prior to November 14, 1946, 
by the decedent, and all of his estate was acquired 
or accumulated during the marriage relationship of 
the parties, inclusive of the period of time between 
the years 1935 and 1946, during which time the de- 
cedent was busy in negotiating deals pertaining to 
real estate transactions and oil royalties, in which 
he had an interest, and which numbered approxi- 
mately seventy in number. That on November 14, 
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1946, by virtue of the divorce between the parties, 
plaintiff and said decedent became, and ever since 
have been, tenants in common of said property, 
save and except said sum of $10,105.06 thereof. 


6. That the decedent procured a judgment of 
divoree against plaintiff in the State of Wyoming 
on October 2, 1940. That said judgment was upon 
substituted service. That when the decedent pro- 
cured said divorce in Wyoming, he stated upon his 
oath. that the residence of the plaintiff was ‘‘un- 
known and cannot, with reasonable diligence be 
ascertained.’’ That said decedent did in fact know 
where the plaintiff resided, prior thereto in the 
vear 1940, in the City of San Francisco, where he 
visited her, cohabited with her, and paid her rent 
in said vear 1940. That said judgment did not pur- 
port to dispose of any property rights. That it is 
subject to collateral attack, in that it was obtained 
by false statements in the affidavit made by dece- 
dent to obtain the order of publication of summons. 
That said decree was void. That in 1940 the matri- 
monial domicile of the parties was the State of 
California. That plaintiff was a resident of Califor- 
ma. did not participate in the Wyoming proceed- 
ings, nor did she make a personal appearance 
therein. 


7. That at the time of decedent’s death, the 
plaintiff was not decedent’s widow, but she was a 
stranger to the estate. That she filed a claim to the 
property rights asserted herein under Section 1880 
of the Prehate Code of the State of California in 
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the Estate Probate proceedings in the Superior 
Court of the State of California, in San Francisco, 
but did not pursue the claim further and allowed 
a default to be taken against her. She did so be- 
eause of the fact that she was not in privity with 
the estate, and on the basis that the said probate 
eourt had no jurisdiction of the subject matter of 
her claim. It is found that the probate court afore- 
said had no jurisdiction. 


8. The defendants, Robert Sidebotham = and 
James Sidebotham, are sons of decedent, by a prior 
marriage, and are entitled to take as heirs at law, 
and as their rights may be determined under the 
laws of succession of the State of California, as 
to the property left by decedent, not otherwise dis- 
posed of in favor of the plaintiff by this judgment. 


Conelusions of Law 


1. That all of the monies, assets, and properties 
possessed and controlled by the decedent at the time 
of his death on December 21, 1951, and held for 
and on aecount of the Estate of Robert Sidebotham, 
deceased, excepting the sum of $10,015.06 thereof, 
were acquired and accumulated by said decedent, 
prior to November 14, 1946. 

2. That plaintiff has at all times since November 
14, 1946, been the owner and entitled to the pos- 
session of an undivided one-half thereof as tenant 
in common. 


3. Defendants are ordered to account to the 
plaintiff for all such monies, assets and properties 
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held for and to the account of the Estate of Robert 
Sidebotham, Deceased. 


Let Judgment Be Entered Accordingly in Favor 
of the Plaintiff and Against Defendants, and Each 
of Them; Each of the Parties to Bear His or Its 
Own Costs Incurred Herein. 


Dated: January 27th, 1956. 
/s/ MICHAEL J. ROCHE, 
Judge of the United States 
District Court. 
Affidavit of Service by Mail attached. 
Lodged January 30, 1956. 
[Endorsed]: Filed February 27, 1956. 


In the United States District Court for the North- 
ern District of California, Southern Division 


No. 32531 


HELEN MARCEAU SIDEBOTHAM, 
Plaintiff, 
VS. 
W. A. ROBISON, Administrator of the Estate of 
Robert Sidebotham, Deceased, et al., 
Defendants. 
JUDGMENT 


This cause came on regularly for trial before the 
ten) e 
Court sitting without a jury, and the Court having 
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heard the testimony and having examined the 
proofs offered by the respective parties, and the 
Court being fully advised in the premises, and hav- 
ing filed herein its findings of fact and conclusions 
of law, and having directed that judgment be en- 
tered in accordance therewith: 


It Is Hereby Ordered, Adjudged and Decreed, 
that the plaintiff have and recover judgement 
against the defendants, W. A. Robison, as Admin- 
istrator of the Estate of Robert Sidebotham, de- 
ceased; and James Sidebotham and Robert Side- 
bothain. 


The defendant, W. A. Robison, as Administrator 
of the Estate of Robert Sidebotham, deceased: and 
James Sidebotham and Robert Sidebotham, are 
hereby ordered to account to plaintiff Helen Mar- 
ceau Sidebotham, for al] monies, assets, and prop- 
erties, Which have been held for and to the account 
of the Estate of Robert Sidebotham, deceased. 


It is further ordered that defendant W. A. Robi- 
son, as Administrator of the Estate of Robert Side- 
botham, deceased, pay out of the funds of said es- 
tate, in due course of administration, to plaintiff 
Helen Mareeau Sidebotham, an undivided one-half 
of all the monies, assets, and properties, possessed 
and controlled by the decedent, at the time of his 
death on December 21, 1951, after first deducting 
therefrom, the sum of Ten Thousand Fifteen Dol- 
lars and Six ($10,015.06) Cents. 


ach of the parties shall bear his or its own costs. 
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Dated January 27, 1996. 


/s/ MICHAEL J. ROCHE, 
Judge of the United States 
District Court. 


Lodged January 30, 1956. 
[indorsed]: Filed and entered Feb. 27, 1956. 


[Title of District Court and Cause. ] 


PETITION OF PUBLIC ADMINISTRATOR 
AND OF HIS ATTORNEYS FOR ALLOW- 
ANCE OF EXPENSES OF DEFENSE, IN- 
CLUDING ATTORNEYS’ FEES 


Come now, W. A. Robison, as administrator of 
the estate of Robert Sidebotham, deceased; Frank 
J. Fontes and Delger Trowbridge, and petition the 
above-entitled Court for an allowance for the ex- 
penses of defending the above-entitled action, in- 
cluding attorneys’ fees to Frank J. Fontes and 
Delger Trowbridge, and on this behalf allege as fol- 
lows, to wit: 

Ike 

That petitioner, W. A. Robison, as administrator, 
and his predecessor in interest, Phil C. Katz, as 
Public Administrator of the City and County of 
San Francisco, State of California, were duly ap- 
pointed administrators of the estate of Robert Side- 
botham, deceased, at all times after February 13, 
1952, and said W. A. Robison is now acting as said 
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administrator. Frank J. Fontes at all times herein 
mentioned has been the regular attorney for Phil 
C. Katz and W. A. Robison, as said administrators, 
and Delger Trowbridge was appointed special coun- 
sel for Phil C. Katz and W. A. Robison as said ad- 
ministrators by an order of the Probate Depart- 
ment. of the Superior Court of the State of Califor- 
nia, in and for the City and County of San Fran- 
eiseo, some time in the month of February, 1952. 


ae 

That on the 10th day of October, 1952, the above- 
named plaintiff filed an action in the Superior 
Court of the State of California, in and for the City 
and County of San Francisco, against Phil C. Katz, 
as administrator of the estate of Robert Side- 
botham, deceased, et al., to quict title to certain 
property described in said complaint, for an aec- 
eounting and for an injunetion, and she immedi- 
ately thereafter filed a first amendment to said 
complaint. That said last mentioned papers were 
Perved on Pinl C. Katz, as said admimStrator, 
shortly thereafter. That thereafter and during the 
month of February, 1953, said action was removed 
to the above-entitled court on the ground of diver- 
sity of citizenship, defendants Robert Sidebotham 
and James Sidebotham, the heivs at law, being resi- 
dents of states other than the State of California. 


III. 
That thereafter petitioners Frank J. Fontes and 
Delger Trowbridge performed the following serv- 
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ices in defending said action. That said attorneys 
examined the following pleadings filed by the plain- 
tiff as hereinafter set forth. Thereafter plaintiff 
filed her first amended complaint in said action and 
thereafter she filed her second amended complaint. 
Thereafter and on or about July 1, said attorneys 
served and filed their notice of motion to dismiss 
plaintiff’s second amended complaint, which docu- 
ment, together with the memorandum of authori- 
ties attached thereto, was five pages long. That 
thereafter plaintiff filed her third amended com- 
plaint herein. Thereafter said attorneys filed a no- 
tice of motion to dismiss, which was granted, with- 
out leave to amend, by the Honorable Oliver J. Car- 
ter, a Judge of the above-entitled court. Thereafter 
plaintiff took an appeal from the said order dis- 
missing her third amended complaint without leave 
to amend to the United States Court of Appeals 
for the Ninth Circuit. Said attormeys made a mo- 
tion to dismiss said appeal on the ground of lack 
of diligence of plaintiff in prosecuting her appeal, 
which said motion was denied. Said attorneys then 
examined the record on appeal as proposed by 
plaintiff’s attorney and were successful in having 
a more accurate and full record on appeal prepared. 
After plaintiff’s attorney prepared and filed her 
opening brief, these petitioning attorneys prepared 
their brief on appeal and subsequently argued the 
matter before said United States Court of Appeals. 
After said United States Court of Appeals reversed 
said order of the Honorable Oliver J. Carter, these 
petitioning attorneys filed their petition for re- 


ro 
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hearing. Thereafter, and on or about March 17, 
1955, these petitioning attorneys filed an answer on 
behalf of W. A. Robison, as said administrator, 
which answer was six pages long. Thereafter plain- 
tiff filed an amendment to her third amended com- 
plaint and these petitioning attorneys filed an an- 
swer on behalf of said Public Administrator to the 
third amended complaint, as amended, which was 
six pages long. Thereafter these petitioning attor- 
neys made a motion to imspect certain documents 
and also propounded certain written interrogato- 
ries to the plaintiff. Thereafter and on or about 
February 18, 1955, these petitioning attorneys at- 
tended the taking of the deposition of plaintiff 
in the City of Los Angeles, State of California, for 
which purpose petitioner Delger Trowbridge made 
a special trip from San Francisco, California, to 
Los Angeles County and a full day and night were 
expended by him in traveling to Los Angeles for 
the purpose of taking said deposition. That there- 
after these petitioning attorneys made a motion to 
have the above-entitled cause set for trial. There- 
after this cause came on for trial and was tried be- 
fore the above-entitled court on October 24, October 
25, October 26 and October 27, 1955. On October 27, 
1955, petitioner Delger Trowbridge argued said 
ease before the honorable court and thereafter filed 
a written brief on behalf of said Public Adminis- 
trator, which bricf was 22 pages lone. Thereafter 
plaintiff served on said Public Administrator pro- 
posed findings of fact and conclusions of law in the 
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above-entitled matter, and thereafter these petition- 
ing attorneys proposed amendments thereto. There- 
after these petitioning attorneys prepared in open 
court on February 27, 1956, and presented their 
arguments in support of said proposed amendments 
to said findings of fact and conclusions of law. 


IV. 

W. A. Robison, as said administrator, and Phil 
C. Katz, his predecessor in interest as said admin- 
istrator, have expended the following moneys in de- 
fending said action: 


Expenses of printing brief on appeal...... $115.14 
Expense of printing petition for rehearing 
artck decisignMon.apeal. ow. ee 76.52 


Expenses of taking deposition of plaintiff 
in Los Angeles, California, as follows: 


Repotter si Tea... Mae... ee ee 98.64 
Traveling expenses of 
Delger Trop@otTid Geico 49.15 
Reporter’s fee for transcribing partially the 
proceedings at the trial of said action.... 92.40 
V. 


The above-entitled action was defended by said 
Public Administrator through his counsel above- 
named in good faith and on reasonable grounds. 
The defense of said action was necessary for the 
proper protection and preservation of the proper- 
ties and assets of Robert Sidebotham, deceased, in 
the possession of Phil C. Katz and W. A. Robison 
as administrators of said estate, and petitioners al- 
lege that said attorneys Frank J. Fontes and Del- 
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ger ‘Trowbridge are entitled to a reasonable fee for 
their services incurred as aforesaid in the defense 
of said action. Petitioner W. A. Robison as said 
administrator alleges that the moneys expended as 
aforesaid by said Phil C. Katz and W. A. Robison 
were reasonably necessary for the proper defense 
of said action. This petition is made without preju- 
dice to the right of these petitioners to make any 
further petition to the Probate Department of said 
Superior Court of the State of California, in and 
for the City and County of San [Francisco for fees 
and expenses pertaining to this action. 

/s/ FRANK J. FONTES, 


/s/ DELGER TROWBRIDGE, 
Attorneys for W. A. Robison, as Administrator of 
the Estate of Robert Sidebotham, Deceased, 
and Also as Copetitioners. 


Duly verified. 
[Endorsed]: Filed February 27, 1956. 


[Title of District Court and Cause. ] 


ORDER DENYING PETITION FOR ALLOW- 
ANCE OF EXPENSKS INCLUDING AT- 
TORNEYS’ FERS 

The petition of W. A. Robison, Administrator of 
the Estate of Robert Sidebotham, deceased, and 

Frank J. Fontes and Delger Trowbridge, his attor- 

nevs, for an order allowing them the expenses of 

defending the above-entitled action, including at- 
torneys’ fees, having been presented and argued 
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this day, It Is Hereby Ordered that said petition 
be and it is hereby denied without prejudice. 


Done in Open Court this 27th day of February, 
1956. 
/s/ MICHAEL J. ROCHE, 
Chief Judge of the United 
States District Court. 


[Endorsed]: Filed March 27, 1956. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 
Notice Is Hereby Given that W. A. Robison, ad- 
ministrator of the estate of Robert Sidebotham, 
deceased, and Robert Sidebotham and James Side- 
botham, and each of them hereby appeals to the 
United States Court of Appeals for the Ninth Cir- 
euit from the judgment in favor of the plaintiff, 
signed and filed by the Honorable Michael J. Roche 
on February 27, 1956, and entered on the same day. 
Dated: March 23, 1956. 
/s/ FRANK J. FONTES, 
/s/ DELGER TROWBRIDGE, 
Attorneys for Defendant, W. A. Robison, Admin- 
istrator of the Estate of Robert Sidebotham, 
Deceased. 
/s/ THEO. M. MONELL, 
Attorney for Defendants, Robert Sidebotham and 
James Sidebotham. 


[Endorsed]: Filed March 26, 1956. 
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NOTICE OF APPEAT 


Notice Is Hereby Given that defendant, W. A. 
Robison, administrator of the estate of Robert Side- 
botham, deceased, and Frank J. Fontes and Delger 
Trowbridge, his attorneys, and each of them, hereby 
appeal to the United States Court of Appeals for 
the Ninth Circuit from the order denying the peti- 
tion of W. A. Robison, administrator of the estate 
of Robert Sidebotham, deceased, for the allowance 
of expenses of defense including attorneys’ fees in- 
eurred by him in the above-entitled court on behalf 
of the estate of Robert Sidehbotham, deceased, 
signed and filed by the Honorable Michael J. Roche 
on Mareh 27, 1956, and entered on the same day. 


Dated: March 27, 1956. 
/s/ FRANK J. FONTES, 


/s/ DELGER TROWBRIDGE, 
Attorneys for Defendant, W. A. Robison, Admin- 
istrator of the Estate of Robert Sidebotham, 
Deceased. 


[Endorsed]: Filed March 27, 1956. 


[Title of District Court and Cause. ] 


BOND ON APPEAL 


Know All Men by These Presents, that W. A. 
Robison, Administrator of the Estate of Robert 
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Sidebotham, Deceased, as Principal, and $250.00 
cash tendered by him into the Registry of the Court 
this date, is held and firmly bound unto Helen Mar- 
ceau Sidebotham, the plaintiff in the above-entitled 
action, in the full and just sum of Two Hundred 
Fifty Dollars ($250.00) to be paid to the said plain- 
tiff; to which payment, well and truly to be made, 
I bind myself by these presents. 


Dated this 27th day of March, 1956. 


Whereas, lately at a District Court of the United 
States for the Northern District of California, 
Southern Division, in a suit pending in said Court 
between Helene Marceau Sidebotham, plaintiff, and 
W. A. Robison, Administrator of the Estate of Rob- 
ert Sidebotham, Deceased, James Sidebotham and 
Robert Sidebotham, a judgment was rendered 
against the said defendants on February 27, 1956, 
and the said defendants having filed a notice of ap- 
peal from said judgment in said Court, now said 
bond is conditioned to secure the payment of plain- 
tiff’s costs on appeal if the appeal is dismissed or 
the judgment affirmed or of such costs as the United 
States Court of Appeals may award if the judg- 
ment is modified. 


/s/ W. A. ROBISON, 
Administrator of the Estate of Robert Sidebotham, 
Deceased. 


[Endorsed]: Filed March 27, 1956. 
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BOND ON APPEAL 


Know All Men by ‘These Presents, that W. A. 
Robison, Administrator of the Estate of Robert 
Sidebotham, Deceased, as Principal, and $250.00 
cash tendered by him into the Registry of the Court 
this date, is held and firmly bound unto Helen Mar- 
eeau Sidebotham, the plaintiff in the above-entitled 
action, in the full and just sum of Two Hundred 
Vifty Dollars ($250.00) to be paid to the said plain- 
tiff; to which payment, wel] and truly to be made, I 


hy 


bind myself by these presents. 
Dated this 27th day of March, 1956. 


Whereas, lately at a District Court of the United 
States for the Northern District of California, 
Southern Division, in a suit pending in said Court 
between Helen Marceau Sidebotham, plaintiff, and 
W. A. Robison, Administrator of the Estate of 
Robert Sidebotham, Deceased, James Sidebotham 
and Robert Sidebotham, an order was made denvy- 
ing petition of said W. A. Robison as said Admin- 
istrator and Frank J. Fontes and Delger Trow- 
bridge, his attorneys, applying for the allowance 
of the expenses of defending the above-entitled ae- 
tion, including attorneys’ fees, by an order made 
and filed herein on March 27, 1956, now said bond 
is conditioned to secure the payment of plaintiff’s 
costs on appeal if the appeal is dismissed or the 
order affirmed or of such costs as the United States 
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Court of Appeals may award if the order is 
modified. 
/s/ W. A. ROBISON, 
Administrator of the Estate of Robert Sidebotham, 
Deceased. 


[Endorsed]: Filed Mareh 27, 1956. 


In the United States District Court for the North- 
ern District of Cahfornia, Southern Division 
INO. Scooll 


Before: Hon. Michael J. Roche, Judge. 


HELENE MARCEAU SIDEBOTHAM, 
Plaintiff, 


Vise 


W. A. ROBISON, Administrator of the Estate of 
Robert Sidebotham, et al., 
Defendants. 


REPORTER’S TRANSCRIPT 
Monday, October 24, 1955 
Appearances: 


For the Plaintiff: 
MANUEL RUIZ, JR., ESQ. 
For the Defendant Robison: 
DELGER TROWBRIDGE, ESQ. 


For Defendants Sidebotham: 
THEODORE M. MONELL, ESQ. 


* % * 
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Mr. Monell: We offer in evidence first, and in 
accordance with our agreement, I will read the 
statement of claim and then we will supply certified 
copies. Is that satisfactory to you, Mr. Ruiz? 

Mf wvuie: Yes. 

Mr. Monell: This is headed: ‘‘In the Matter of 
the Estate of Robert Russell Sidebotham, Deceased, 
No. 123669, in the Superior Court of the State of 
California in and for the City and County of San 
Francisco.’’ The document is entitled: ‘State of 
Claim of Interest in Estate Pursuant to Probate 
Code 1080. 


‘Helene Marceau Sidebotham, respectfully pre- 
sents this her written statement setting forth her 
interest in the estate of Robert Russell Sidebotham, 
deceased, and alleges as follows: 


ie 
“That Robert Russell Sidebotham died intestate 
during the month of December, 1951. 


leds 
“That Phil C. Katz, has been appointed by the 
above Court as administrator of the Estate of said 
deceased, and he is now the duly qualified and act- 
ing administrator of said estate. [14*] 


IU. 

‘“Mhat notice to creditors in the manner required 
by law has been given and the time to file and pre- 
sent claims against the estate has expired, but the 
estate is not in a condition to be closed. 


—— *page numbering appearing at top of page of original Reporter's 
Transcript of Record. 


petitioner. as hereinafter set forth are, two sons, to 
wit: Robert Sidebotham and James Sidebotham. by 
a former marriage of decedent. 


» - 
**That said estate consists of community pr operty | 
only, as well as merease thereof, all of which d 
‘ 
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IV. 
‘That the only heirs of said decedent, other than 


stitutes property of petitioner. by virtue of the fol- 
lowing facts: 


“a. That plaintitf and decedent were married in 
the City of Tijuana. Lower Califorma. Mexico. on 
May 30, 1928. That petitioner and decedent were at 
all times husband and wife. commencing on May 30, 
1928, up to and including the 14th day of Novem- 
ber, 1946. That on the 14th day of November. 1946, 
said marriage was dissolved by a Court of compe- 
tent jurisdiction. | 


‘*b. That the matrimonial domicile of the [15]) 
petitioner and decedent was at all times the State 
of Cahfornia. 


‘¢. That during the marriage decedent accumu- 


lated and acquired real and personal property, con-) 
sisting in excess of $75,000.00 cash, on deposit im” 
banks within the State of California. including real 
estate and other properties, nature and extent of 
which property is unknown to petitioner. and as 
soon as the same is ascertained, petitioner will i 
leave of Court to insert the same herein. by way of 
amendment. 


* 


Sa» 
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VI. 

“That said community property, has never been 
partitioned, either by agreement of petitioner and 
decedent, judicial decision, or otherwise: and upon 
the death of decedent, petitioner became entitled 
to receive one-half thereof by survivorship, and re- 
tain the other half thereof, which she at all times 
has owned from the moment. of its acquisition dur- 
ing the marriage. 


‘*Wherefore, petitioner prays that the Court de- 
termine that she is entitled to said property of said 
estate above set forth and that a judgment and de- 
eree of the Court be made accordingly. 


“/s/ MANUEL RUIZ, 
‘“Attorney for Petitioner.” 
Verified. 


“State of California, 
“County of Los Angeles—ss. 


‘Helene Marceau Sidebotham being by me first 
duly sworn, deposes and says: that she is the Peti- 
fioner in the above-entitled action: that she has 
read the foregoing State of Claim of Interest in 
Estate Pursuant to Probate Code 1080 and knows 
the contents thereof; and that the same is true of 
her own knowledge, except as to the matters which 
are therein stated upon her information or belief. 
and as to those matters that she believes it to be 
true. 

**/s/ HELENE MARCEAU 
SIDEBOTHAM. 
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“Subseribed and sworn to before me this 3rd day 
of December, 1952. 


“MANUEL RUIZ, 
‘‘Notary Public in and for Said County and State 
of California.”’ 


With the notarial seal, bearing his signature and 
bears a filing mark ‘‘ Filed December 4, 1952, Mar- 
tin Mongan, Clerk; D. F. Breen, Deputy Clerk,”’ 
and bears a note that it was set for hearing on 
March 9, 1953, reset April 13, 1953, and reset with a 
blank date. 

We further then wish to introduce and read into 
evidence the Decree Establishing Heirship, which 
bears the filing mark [17] ‘‘Filed December 14, 
1953, Martin Mongan, Clerk, by P. L. Clavere, Dep- 
uty Clerk.”’ 

This is also entitled in the same court. 


‘““In the Matter of the Estate of Robert Russell 
Sidebotham, Alias, Deceased, No. 123669, Depart- 
ment No. 9. 


‘Decree Establishing Heirship 


‘“The petition of Robert E. Sidebotham and James 
J. Sidebotham praying that the court determine 
who are entitled to distribution of the estate of 
Robert Russell Sidebotham, alias, deceased, came on 
reguarly for hearing this day. Proof is made to the 
satisfaction of this court, and the court finds that 
notice of the time and place of the hearing of said 
petition has heen regularly given in accordance with 
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the provisions of Section 1200 of the Probate Code, 
and also to all persons requesting special notice of 
the matters specified in Section 1202 of the Probate 
Code. 

“Tt appears that Robert EE. Sidebotham and 
James J. Sidebotham have appeared herein by their 
attorney within the time allowed, and have filed 
herein their written statement setting forth their 
respective claims of interest in said estate, and that 
Helene Marceau Sidebotham also appeared by her 
petition filed herein on the 4th day of December, 
1952, 

‘‘Wherefore, the court proceeds to hear the peti- 
tions of both Robert E. Sidebotham and James J. 
Sidebotham, and of Helene Marceau Sidebotham, 
and after hearing the evidence and [18] arguments 
of counsel, the court determines as follows, to wit: 

“Tt Is Ordered, Adjudged and Decreed by the 
court that Robert Russell Sidebotham, alias, died 
intestate on the 21st day of December, 1951, leaving 
surviving as his only heirs at law and the only per- 
sons entitled to distribution of said estate Robert FE. 
Sidebotham and James J. Sidebotham. the sons of 
said decedent; that thereupon the estate of said de 
eedent descended to his said heirs at law and is 
now vested in them, subject to administration, share 
and share alike, and each of said persons is entitled 
to distribution of one-half of said estate when said 
estate shall be in a condition to be closed. 

“Tt Is Further Ordered, Adjudged and Deereed 
that the petition of Helene Marceau Sidebotham be 
and the same is hereby denied. 
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‘‘Done in Open Court this 10th day of Decem- 
ber, 1953. 
“/s/ T. I. PEYZPAT ROIS 
‘‘Judge of the Superior 
Court.”’ 


The record shows that no appeal has been taken 
from the order made and that the order has by 
lapse of time become final. 

For the purpose of the record, I would like to 
offer the petition and the decree establishing heir- 
ship mentioned as exhibits in this matter and to be 
numbered when the certified copies are produced. 
And they may be considered as exhibits on behalf 
of all the defendants and bear the number 1 or A, 
whatever procedure the court follows. [19] 

Mr. Clerk, do defendants’ exhibits bear numbers 
or letters? 

The Clerk: They will bear letters. 

The Court: Pardon me. I would like to hear 
from counsel. 

Mr. Ruiz: We would assume from the reading 
of the petition and the judgment of the Court that 
there was a hearing had on this matter, but counsel 
for plaintiff was not only not present by Mrs. Side- 
botham was not present, and the recital to the effect 
that evidence was taken and so forth and so on did 
not occur insofar as Mrs. Sidebotham was con- 
cerned. 

She filed a petition under a specific Probate Code 
Section, 1080, where she asserted that she was an 
heir, under that particular and specific probate sec- 


Helene Marceau Sidebotham GT 


tion of the law. As the Court knows, the Probate 
Court is not a court of general jurisdiction and by 
its jurisdiction was limited and has always been 
limited to a determination of who are the heirs at 
law and nothing else. 

As soon as the plaintiff in this action ascertained 
that she was in the wrong court, she instituted an 
independent action in the Superior Court, whieh 
was one of general jurisdiction, where her claims, 
not as an heir, but her claims as a tenant in common 
of certain property which was community property 
at the time that she was married to him and later 
became a tenant in common upon the dissolution of 
the divoree could be properly heard. [20] 

Counsel representing the estate then made a mo- 
tion to remove that matter from the state court to 
the District Court and we have been working on 
that up until today. 

By virtue of the fact that the petition was im- 
properly filed, nothing else was done with respect 
to that matter in the Probate Department. It indi- 
eates that counsel appeared and had a nice little de- 
fault, and now they want to claim that that is a bar 
of her claims in this action. 

With respect to the law, that the wife acquires, 
assuming that even she had been married to him— 
that. she doesn’t acquire a new right or interest gen- 
erated in her by virtue of the death of her hus- 
band. Death merely affords the occasion of the 
termination of the husband’s interest in the com- 
munity property but doesn't do anything with re- 
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spect to her present vested interest which she al- 
ways had. In other words, the wife’s share belongs 
to her at the moment of its acquisition and not that 
she inherits anything from him. 

If she had been married to him at the time he 
died and it was all community property, she would 
be entitled to received a hundred per cent of the 
estate. But she is not seeking a hundred per cent 
of the estate here. She is going back to 1946 and 
making certain allegations with respect to the fact 
that upon a dissolution of that marriage she then 
became tenants in common with him with respect 
to property that had been acquired theretofore and 
remained tenants in common with him with re- 
spect [21] to its additions thereafter, and therefore 
she has to sue not in the Probate Court but she has 
to sue in another action. And that is the situation 
here. 

Where a final decree of divorce makes no dispo- 
sition of community property, the view is that after 
the divorcee the parties are tenants in common. And 
that is before this Court. 

Mr. Monell: If the Court please, I should per- 
haps supplement, in view of counsel’s statement, 
the document in evidence with an affidavit of mail- 
ing which was filed in the Probate Court in this 
same matter on December 10th, 1953. Shall I read 
the affidavit or would you prefer me to summa- 
rize it? 

The Court: You may read it. 

Mr. Monell: Thank you, your ‘Honor. It is en- 
titled: 
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“In the Matter of the Estate of Robert Russell 
Sidebotham, Alias, Deceased, No, 123669, Depart- 
ment No. 9. 

‘Affidavit of Mailing 


“State of California, 
‘County of Marin—ss. 


‘June Tanforan, being sworn, deposes and says: 
That she is a citizen of the United States, over 18 
years of age, a resident of Marin County, and not 
a party to the within-action. That affiant’s business 
address is 1539 Fourth Street, San Rafael, Califor- 
nia; that affiant served a copy of the attached No- 
tice of Hearing Petition to Determine Heirship 
by [22] placing a copy of said petition in an enve- 
lope addressed to Mr. O. A. Arthur, c/o Morris 
Lowenthal, 244 California Street, San Francisco, 
California; and a copy im an envelope addressed to 
H. J. Jepsen, 963 Mills Building, San Francisco, 
California; and a copy in an envelope addressed to 
Lloyd H. Burke, 422 Post Office Building, 7th and 
Mission Streets, San Francisco 1, California; and a 
copy in an envelope addressed to Manuel Ruiz, Jr., 
104 So. Spring Street, Los Angeles 14, California; 
and a copy in an envelope addressed to W. A. Robi- 
son, Public Administrator, Room 463, City Hall, 
400 Van Ness Avenue, San Francisco, California. 
which envelopes were then sealed and postage fully 
prepaid thereon, and thereafter were on November 
25, 19538, deposited in the United States mail at San 
Rafael, California. 
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‘That there is delivery service by United States 
mail at the places so addressed, or regular com- 
munication by United States mail between the place 
of mailing and the places so addressed. 


‘“/s/ JUNE TANFORAN. 


‘‘Subseribed and sworn to before me this 25th 
day of November, 1953. 


“FRANK B. PEEBLES, 
‘‘Notary Public in and for 
Said County and State.”’ 


With the notarial seal attached. 


The notice of hearing which is attached is dated 
—file marked March 27, 1953, Martin Mongan by 
D. I’. Breen, Deputy Clerk. [23] 

“In the Matter of the Estate of Robert Russell 
Sidebotham, Alias, Deceased. Notice of hearing.’ 

1 was reading from the wrong notice of hearing, 
your Honor. It bears the file stamp ‘‘ Filed Novem- 
ber 27, 1953, Martin Mongan, Clerk, by D. F. Breen, 
Deputy Clerk.” 

Entitled ‘‘In the Matter of the Estate of Robert 
Russell Sidebotham.”’ 


‘‘Notice of Hearing Petition to Determine Heirship 


‘‘Notice is hereby given that on the 9th day of 
March, 1953, Robert E. Sidebotham and James J. 
Sidebotham filed their petition in this court alleg- 
ing that they are the heirs at law of Robert Russell 
Sidebotham, the above-named deceased, and pray- 
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ing that the rights of all persons interested in the 
estate of said Robert Russell Sidebotham, deceased, 
be ascertained and declared by this Court, and that 
it be determined to whom distribution thereof 
should be made. 

“All persons who have or claim any interest in 
said estate are hereby notified that a hearing of said 
petition and of any objection thereto that may have 
been presented will be held before this Court in 
Department No. 9 thereof at the City Hall, 400 Van 
Ness Avenue, City and County of San Francisco, 
State of California, on the 10th day of December, 
1953, at 10 o'clock a.m. of said day, at which time 
and place all persons interested may appear and 
show cause, if any they have, why such petition 
should not be granted and such order made. [24] 
Reference is hereby made to said petition for fur- 
ther particulars. 

‘Notice is further given that any person may 
appear and file with the clerk a written statement 
setting forth his interests in said estate. 


“MARTIN MONGAN, 
= Clem, 
“By D. F. BREEN, 
“Deputy Clerk.”’ 


Our contention, if the Court please. is that by vir- 
tue of that hearing there was a decision made by 
the Probate Court by which this particular peti- 
tioner is bound, and the law upholds our contentions 
in that respect. 
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The Court: Was she served? 

Mr. Monell: She filed her own statement, if the 
Court please, of her interest, which I first read to 
your Honor, the one that was filed in February in 
which she said she claimed the entire estate ‘‘by 
virtue of the followmg facts’’—and those are the 
same facts of which she alleges here. 

Although the Probate Court is not a court of gen- 
eral jurisdiction as such, it is a court, as Mr. Jus- 
tice Schenk has said in a recent decision of the 
Supreme Court, a court of general jurisdiction, but 
in estate and probate matters it may not decide cer- 
tain extraneous matters, such as claims of outsiders 
to property within the estate. [25] 


* % % 


The Court: Do you wish to present this file or 
what do you wish to do? 

Mr. Monell: We are going to submit copies of 
the documents which have been read in evidence so 
that the clerk may take these originals. 

The Court: Very well. 

Mr. Monell: Without disturbing the files. 

The Court: Very well. Let them be admitted 
and marked. 

The Clerk: The copy of the claim is Defend- 
ants’ Exhibit A, and the copy of the decree is De- 
fendants’ Exhibit B, admitted in evidence. 

Mr. Monell: Then the notice of hearing will be 
part of B and the affidavit of mailing will be part 
of B. We will submit those. 
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Mr. Ruiz: Just one clarification I would like to 
make. 

Counsel stated this matter was heard in the Pro- 
bate Court and that the plaintiff being dissatisfied 
with the ruling thereupon instituted an action be- 
fore the same court in another department. That is 
not so, your Honor. The facts indicate that both of 
these actions were more or less—that is to say, the 
claim as an heir was put in, and this suit was in- 
stituted in the court of general jurisdiction, at ap- 
proximately the same [27] time; that thereafter, by 
virtue of the jurisdictional limitation of the Pro- 
bate Court, the plaintiff proceeded on this action 
and has continued until today. 

The Court: So stipulated ? 

Mr. Monell: We will stipulate that the two ac- 
tions were pending at approximately the same time, 
your Flonor. 

Mr. Ruiz: Very well. 

Mr. Monell: We do maintain that the judgment 
of the Supenor Court in the probate matter is bind- 
ing upon the plaintiff in this matter. 

The Court: Very well; let the record so show. 

Mr. Monell: And it is binding, of course, in this 
court, and we are asking at this time for a judg- 
ment under Section 597 under our defense that the 
plaintiff was foreclosed from further proceeding. 

The Court: Very well. Call vour first witness. 

Mr. Monell: For the purpose of the record, if 
the Court please, are you denying our motion ? 

The Court: No. You offered it in evidence, did 
you? 
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Mr. Monell: We make a motion at this time for 
judgment and that plaintiff be foreclosed from pro- 
ceeding further by reason of the adverse ruling. 

The Court: For the purpose of the record, the 
motion will be denied at this time. [28] 


HELENE (MADELINE) MARCEAU 
SIDEBOTHAM 
the plaintiff herein, called as a witness in her own 
behalf; sworn. 


The Clerk: State your full name, your occupa- 
tion and your address to the Court. 
A. Madeline Sidebotham, 6 Pollard, San Fran- 
C1Sco. 
Direct Examination 
By Mr. Ruiz: 


Q. You are the plaintiff in this action? You are 
the complaining party? 

A. Yes, I am. Yes, I am. 

Q. Did you know Robert Sidebotham during 


his lifetime ? As hes, I vdid, 
@. And did you marry him? 
A.» Yes, laid: 


Q. And when and where did you marry him? 

A. Tijuana, Mexico. 

Q. And when was that? 

A. May 28th—no, May 30, 1928. 

Mr. Ruiz: At this time I would like to offer into 
evidence a marriage certificate of the marriage rec- 
ord in Tijuana under the signature of the United 
Staes Consul by the Viee Consul of the United 
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(Testimony of Helene Marceau Sidebothaim.) 
States of America, William A. Carsey at Tijuana, 
Baja California, Mexico, as Plaintiff’s first exhibit. 

Mr. Trowbridge: It is in Spanish, your Honor. 
We don’t [29] object to its going in evidence sub- 
ject to examination. 

The Court: Subject to any correction, let it be 
admitted and marked next in order. 

The Clerk: Plaintiff’s Exhibit. 1 admitted in 
evidence. 


(Marriage certificate referred to was there- 
upon received in evidence and marked Plain- 
tiff’s Exhibit No. 1.) 


©. webs. Mer Jkuiz): Did you thetgatter Jive 
with him as husband and wife? 

A. Yes, I did. 

Q. How long were vou marired to him? 

A. Up until 1946, November. 

@. At that time did you procure a divoree from 
him? iy 2 Mies, Ladid. 

Q. In what state? A. Nevada. 

@. At the time of said divoree, did you know 
whether there was any community property of the 


marriage ? A. I didn’t know. 
@. Prior to the divoree, when was the last time 
you saw him? A. 1941. 


Q@. And where was that? 

A. It was in San Francisco. 

Q. Do you recall the particular address ? 
A. Union Street. [30] 

Q. Do you have a number? A. 380. 
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Q. Union Street here in San Francisco? 

A. Jn San Francisco. 

Q. Between that time and the year 1946 when 
you went to Nevada, did you see him? 
Between 1941 and 1946? 
Yes. A. Yes, I did, 
You did? Between 1941 and 1946? 
Oh, no, no, not in 1941, no. 
Pardon? A. No. 
You didn’t see him between 1941 and 1946 
before you went to Nevada; is that your testimony, 
OF Isnv@et A. Yes. 

Q. Did you know during that period of time 
where he was? A. No, I didn’t know. 

Q. Now, the last time that you saw him, did you 
have a conversation with him? 

A. Yes, I did. 

@. Where was that? 

Mr. Monell: When? 

Mr. Ruiz: I will get to when pretty soon, 
counsel. 


COPoOo> 


What part of 1941? 
In summertime. 


Q. Where was it? [81] 

A. It was at the Hansa Hotel. 

Q. You saw him at the Hansa Hotel? 
A. Yes. 

Q. In 19462 A. Yes. Not in 1946. 
Q. 1941? A. Yes. 

Q. 

A. 

Q. 


Now, prior to the last time you saw him in 
the summer of 1941 did you ever discuss money 
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matters with him? A. Yes, we did. 

Q. Did you ever discuss business with him ? 

A. No, no business. 

Q@. What money matters, if any, did you dis- 
cuss ? 

A. Well, L asked him about the rent and the ex- 
penses and bills and things to live on. 
Did he pay rent for you? 
Yes, he did. 
Did he take care of some of your expenses? 
Part of them. 
Did he ever ask vou for money? 
Yes, he did. 
When was that? 
Well, it was around 1938 he borrowed a hun- 
dred dollars [32] from me. 

Q. Did you have a conversation about that time? 

A. Yes, he said he was in trouble and he needed 
some inoney. He was in trouble with various people. 

Q. Did he tell you what trouble he was in? 

A. Not exactly. He said he was in trouble and 
he had to go to jail. 

Mr. Monell: I[ will object upon the ground that 
it is incompetent, irrelevant and immaterial. 

Mr. Trowbridge: We will join in that objection. 

The Court: Was this a conversation? 

Whe Witness: Yes. 

Mr. Ruiz: Yes, about money. 

The Witness: Yes; when he borrowed the hun- 
dred dollars from me, he explained to me what it 
was for and he told me he would give it back to me. 


POPS ho > & 
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Mr. Monell: There is no materiality here. 

The Court: You are entitled to the conversation, 
whatever it may be, in relation to the hundred dol- 
lars. Objection will be overruled. 

The Witness: And he told me he would give it 
back to me as soon as he makes and gets some 
money. 

Q. (By Mr. Ruiz): Did you ever ask for that 
money ? A. Yes, I did. 

@. On more than one occasion? [33] 

A. Yes, every time I saw him. 

Q@. And what would he say? 

A. He said he was broke and he had a hard 


Q. Did you believe him? 
A. I believed him. 
After you were married, where did you first 


A. We lived in Los Angeles on Bixel Street. 

Q. Did vou thereafter come up to San Fran- 
cisco ? 

A. Well, we moved—we went different places. 
We lived different places before we came to San 
Francisco. 

Q. Did you always live in the State of Califor- 
nia? A. Yes, we did. 

@. When did you first come up to San Fran- 
cisco ? 

A. In 1935. Oh, the first when we came from 
New York? 

Q. No, after you were married and after you 
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lived in the southern part of the state, Los An- 
geles, when did you first come to live in San Fran- 
cisco ? A. 1935. 

@. And from the date of your marriage, 1928, to 
the year 1935, did you live in the southern part of 
the State of California? Ae “Yes;.gim 

Q. Well, when you came up to San Francisco 
around 1935, were you and Mr. Sidebotham hap- 
pily married ? A. Yes, we were. [34] 

Q. Where was he working at that time? 

A. I beheve in Santa Barbara at that time. 

Q. lam going to show you a letter and ask you 
to identify the handwriting on this letter. Whose 
handwriting is that? A. That is his writing. 

Q. By “his” you mean Mr. Sidebotham’s? 

A. Yes, My. Sidebotham’s. 

Q. When did you first see that letter recently ? 

A. I found it Saturday. I gave it to you Satur- 
(day. 

Q. Where was it? 

A. It was ina folder, a picture folder, with his 
picture on top. 

Q. And do you recall him having sent you that 
letter? Do you recall him sending you that letter? 

A. Yes, I remember; yes. 

Q@. And where was he working at that time? 

A. JI think he was in Santa Barbara at that 


Ne 


@. And where were you living at that time? 
A. los Angeles. 
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Q. And that was just before you came to San 
Irancisco ? Aus Yes 

The Court: He was working where, at that 
time ? 

The Witness: At Santa Barbara. 

The Court: What kind of work, if you know? 

The Witness: He was—I don’t know exactly if 
he was selling property [35] or stocks; I can’t re- 
call what he was doing. 

Q. (By Mr. Ruiz): By the way, during the 
time you were married to him, what was his oceu- 
pation generally ? 

A. He did various things. He sell properties and 
selling all kinds of stocks and things like that. 

Q. Stocks? A. More or less. 

Q. Bonds? 

A. Bonds, stocks, real estate. 

Q. Did he promote oil deals? 

A. Well, I believe he did, too, but he never told 
me anything about his business because he said I 
never understood. 

Mr. Ruiz: At this time I would like to offer this 
in evidence and read it. 

Mr. Monell: What is the date of it? 

Mr. Ruiz: September 20th, Thursday. 

Mr. Monell: What year? 

Q. (By My. Ruiz): What year was this? 

A. It must be about 1935. 

Q. 1935? 

A. Because that was before we came to San 
Francisco. 
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Mr, Ruiz: tI will read the letter. 

(Whereupon, Mr. Ruiz read the letter.) 

The Court: Is this offered in evidence? 

Mr. Ruiz: It is offered in evidence. [26] 

Vhe Court: It will be admitted and take the 
next number. 

The Clerk: Plaintiff’s Exhibit 2 admitted and 
filed in evidence. 

(Whereupon, letter dated September 20th, 
Thursday, was received in evidence and marked 
Plaintiff’s Exhibit No. 2.) 

Q. (By Mr. Ruiz): Mrs. Sidebotham, did you 
ever know your husband by the name of George W. 


Anderson ? axe. NO, gear: 

Q. Did you ever know your husband by the name 
of George Wilham Brown ?% B. aNo, cir, 

Q. Did you ever know that your husband used 
the name George W. Fenton? A. No, Gir. 

@. Did you know him to use the name of Ed- 
ward W. Hutton? A. Nop Sit 

@. Or Edward Hutton? A. No, sir. 

Q. Or E. W. Hutton? EX. WN One SI 

Q. Or W. H. Jackson? A. No, sir. 

Q. Oy Russell Robert Smith? [87] 

A. No, sir. 

Q. Or George R. Stone? A. No, sir. 

Q. Or George W. Thompson? A.” No, sir. 

Q. Did you ever know him to use the name or 


know him by the name of W. H. Towner? 
m. No, sir. 
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Q. Or William Towner? A. No, sir. 

Q. Now, at the time you procured your divorce 
in Nevada, you state in your pleadings in this ease, 
Mrs. Sidebotham, that you did not know whether 
there was any community property. Do you remem- 
ber that you signed a complaint for divorce in Ne- 
vada? 

A. I don’t remember. I must have signed some- 
thing, but I don’t remember. 

Q. At the time of that hearing of the trial, was 
there any question asked of you whether there was 
any community property ? 

Myr. Monell: I will object on the ground that it 
calls for hearsay. The record of the court proceed- 
ings is the best evidence. 

Mr. Trowbridge: I will join in that objection. 

The Court: If she knows, she may answer. The 
objection [38] will be overruled. 

A. They never asked me anything about com- 
munity property. 

Mr. Ruiz: Very well. 

Q. Did you find out during the course of this 
ease that vou had signed a complaint in Nevada and 
that complaint had said that there was no commu- 
nity property ? 

Mr. Monell: I will object upon the ground that 
it is leading, if the Court please, and suggestive. 

The Court: She may state whether or not she 
did. The objection will be overruled. 

A. J have been told that I had signed. 

Q. (By Mr. Ruiz): Who told you? 
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A. My—vyou did. 

Q. Now, when was that? 

A. When the case was on; I think it was in July, 
53. I was surprised. I didn’t know I had signed it. 

The Court: It is 12:00 o'clock. We will take a 
recess until 2:00 o’clock. 


(Whereupon. an adjournment was taken to 
2:00 o’clock p.m.) [39] 


Monday, October 24, 1955—2:00 P.M. 


HELENE (MADELINE) 
MARCEAU SIDEROTHAM 
resumed the stand. 


Direct Examination 
(Continued ) 
iy Mr. Ravi: 


Q. 1 believe you testified that you found out 
during the course of this ease that vou had signed 
a Nevada complaint to the effect that there was no 
community property and that that was around July. 
1953 ? A. Yes. 

QO. ds That. correct? A. Yes, that’s right. 

Q. That action in Nevada was on publication, 
was it? A. Yes, ism: 

Q. Did vou know the whereabouts of Mr. Side- 
botham ? A. No. 1 didn’t know where he was. 

@. When vou last talked to him, did vou have 
a eonversation ? A. Yes. I did. 


84 WV. A. Robison, etc., vs. 


(Testimony of Helene Marceau Sidebotham. ) 

@. As to when he would see you? A. Yes. 

Q. What did he say? 

A. He said for me to wait for him and he will 
come back, and as soon as he come back we go to 
South America together. He wanted to buy a plan- 
tation and retire. 

Q. He told you to stay put, in other words? [40] 

A. Yes, he told me to stay—wait for him. 

Q. Mrs. Sidebotham, if you had known that Mr. 
Sidebotham had accumulated money and property, 
would you have in that Nevada action tried to get 
your share of it? A. Of course. 

Mr. Monell: Just a moment. I will object to that 
on the ground that it is incompetent, irrelevant and 
immaterial and argumentative. 

The Court: I will allow it. 

Mx. Trowbridge: I will join in the same objec- 
tion. 

The Court: Objection overruled. 

Mr. Ruiz: I believe the answer is in. 

The Court: What is the answer? 

A. J said, "OR "coniees” 

Q. (By Mr. Ruiz): Why didn’t you do any- 
thing in this respect ? 

A. Because he told me he was broke all the time, 
so what is the use to talk about it. 

@. Did you believe that he was broke all the 
time ? A. I believed him, yes. 

Q. Did you know that he was hiding money and 
property under different names? 

Mr. Monell: Just a moment. I will object upon 


Helene Marceau Sidebotham 85 


(Testimony of Helene Marceau Sidebotham. ) 
the ground that there is no foundation laid, no 
showing that any money has been hidden. [41] 

Mr. Ruiz: JI will strike out the word ‘‘hiding”’ 
and reframe the question. 

Q. Did you know that he had any money in 
names other than Robert Sidebotham ? 

Mr. Monell: [I will object on the ground that 
that has: not been shown. 

Mr. Trowbridge: Same objection. 

The Court: In what respect has the foundation 
not been laid? 

Mr. Monell: There is no showing that there was 
any money under any other name or under anv 
name at all. 

The Court: It indicates that vou are assuming 
a fact not in evidence. 

Mr. Ruiz: Very well. You may cross-examine. 


Cross-Examination 
By Mr. Trowbridge: 


Q. Mrs. Sidebotham, where were vou born? 
2. in Canada. 
Q. Where in Canada? 
A. Quebee, Canada; Provinee of Quebec. 
Q. Any particular part? A. St. Mary’s. 
Q. What is that? A suburb or what? 
A. It is outside of the big city. It is not a great 
mie city. 
Q. And how old are vou? 
A. | am born in 1903. [92] 
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Q. And when did you come to the United States? 

A. 1925. I am not exactly sure; I think it is 1925 
orwizo: 

Q. When did you first meet Mr. Sidebotham? 

A. I met him in New York City. 

Q. About when? i “1928: 

Q. About 1926? A. About °26. 

Q. And what was your oceupation then? 

A. JT was living with my brother. I came to visit 
my brother and I stayed there for a while. 

Q. Did vou have any work in New York City? 

A. Well. I had a few kids that they wanted to 
learn how to speak French and [ taught a little bit 
French to the kids and I was keeping house for my 
brother. 

Q. What was the oceupation of Mr. Sidebotham 
then ? A. Well, he was selling stock. 

Q. Do vou know what kind of stock? 

A. J don’t know anything about stocks. I know 
he had a stock office—a stock company. 

Q. How long did you stay in New York City? 

A. We stayed a few months. 

Q. ‘‘We’’—you mean you and Mr. Sidebotham? 

A. I stayed at my brother’s. 

Q. You saw Mr. Sidebotham quite often in New 
York City? [43] 

A. Yes, I was taking care of his mail. I used to 
go down to his office because he was closing up and 
he used to sav, go and pick up his mail and his 
messages. 

Q. How long did that go on? 
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A. Well, if I remember, about six months; 
maybe less, maybe more. T can’t remember. 

(). Where was his office ? 

A. J believe now that was on 42nd and Broad- 
way or something hke that. 

Q. He had an office there and you went to Is 
office ? A. Yes, I went to his office. 

Q@. And opened his mail and received telephone 
messages fiom him ? 

A. I didn’t open Ins mail. | just brought it to 
him beeause he was closing up on the outside. 

Q. You took messages for him, you say? 

A. I took messages from his clerks. He had two 
or three men over there; he was not alone, and they 
gave me the letters for him. 

Q. That went on for about six months? 

A. About. T couldn’t say exaetly. 

Q. And then where did you go? 

A. To Boston. He said he had to go to Boston 
and we going to get married in Boston. 

@. Were you married in Boston? [44] 

A. No; he said no, he was busy and we had to 
go some place else. 

Q. Well, were you married in New York City 
to him? 

A. I had never been to a ceremony, no, because 
he was busy. He said we would go some place else 
and get married. 

QM. You allege in one of your complaints you 
were married to him im New York City on January 
1927. Is that mght? 
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A. I don’t know, sir. It was up to my lawyer to 
find that out. 

@. Well, you should know whether you were 
married to him. 

A. If you are married to a man.you got to go 
through a ceremony. 

@. You allege in one of your complaints you 
were married on January 1, 1927. I would like to 
know more about it. 

Mr. Ruiz: Just a minute. For the purpose of an 
objection, the complaint has been amended to allege 
the ceremonial marriage, which ceremonial mar- 
riage is in evidence. Originally there was a com- 
plaint that made reference to a common law mar- 
riage as of a prior date. That was stricken from 
the complaint and is no longer material in this case, 
and for that reason I have given counsel an oppor- 
tunity to develop it, but it will not come to any- 
thing because it is not alleged in the complaint on 
file that she was married to him on January 1], 
1927, or whatever it was, but that she was married 
in 1928 in Tijuana. [45] 

Mr. Trowbridge: Well, the third amended com- 
plaint which is the one that the suit is proceeding 
under says in paragraph 2 of the third cause of 
action that she was married to decedent, Robert 
Sidebotham, on January 1, 1927, and that is why 
JT am asking you something about this marriage. 

A. Well, we were here 

Mr. Ruiz: Just a moment, please. Counsel and 
I have had many discussions about this matter. We 
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have even crossed correspondence on this matter 
and I have gone on record on the deposition im this 
matter. It has been stipulated that the only mar- 
riage involved in here was the ceremonial marriage 
in Tijuana. Then counsel raised the question that 
there possibly was an ambiguity. We had more dis- 
eussion along that line. And then counsel wanted 
to know whether I was going to waive the prior 
marriage that was alleged as a common law mar- 
riage, and I went on reeord and said we were waiv- 
ing it. There is only one marriage involved here. 
Now, if counsel wants to develop the fact that this 
lady lived with Mr. Sidebotham before the mar- 
riaee, it may be all right, but I don’t think it is 
material. 

Mr. Trowbridge: I am not goimeg into this be- 
cause of the fact that they may or may not rely on 
this marriage, but I am trying on cross-examination 
to develop a picture here as to her memory and her 
trustworthiness and so on, et eetera. I think J have 
a right to go into it. She swore to it in her [46] 
third amended complaint. 

The Court: The objection will be overruled. You 
mav proceed. 

®. (By Mr. Trowbridge): Is it-correct to say 
that this marriage on January Ist, 1927, was what 
vou call a common-law marriage? 

A. We were here in 1927. We were not in New 
York. 

Q. No, January Ist, 1927. That was New Year’s 
Da’. A. Yes, we were in San Francisco. 
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Q. Apparently vou don't remember. 

A. I think you said ’26. 

Q. No; it says in your complaint January 1], 
1927, but I will drop itas far as that is concerned. 

A. I could check that up easily. 

Q. It isn’t worth taking up any more time on. 
You were in Boston how long with Mr. Side- 
botham ? A. About six months. 

Q. Then where did you go? 

A. We came to California. 

Q. Where in California? 

A. San Francisco first. 

Q. About when did you arrive in San Fran- 
cisco ? 

A. That must have been about ’27 or before ’27. 

Q. Well, what part of ’27, if you can remember, 
not by day; was it summer, fall [47] 

A. No, it was during Christmas time. 

Q. Well, then, how long were you in San Fran- 
cisco ? 

A. Well, he was working here for a company, an 
insurance company, I believe; then we went to Los 


Angeles. 

Q. How long after you arrived in San Francisco 
before you went to Los Angeles? 

A. How long we lived in San Francisco, you 
mean ? 

Q. Yes. 

A. Well, we must have stayed a few months be- 
eause he had to finish wp with this other company. 

Q. And you went to Los Angeles? A. Mie@ 
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Q. And I believe that vou alleged in another 
complaint that you were married in Tijuana on 
May 30th, 1928. Is that correct? A. Ooriect. 

Q. And you have introduced in evidence here a 
eertified copy of your marriage certificate in Tiju- 
ana, Mexico. Do you remember what place you gave 
as your place of birth to the marriage officer in 
Tijuana ? A. Yes. 

Q. What place did you say” 

A. In J juana. 

Q. Wher vou were married, isn't ita fact that 
the marirage officer—I think his name was Miranda 
—Francis L. Miranda— [48] ask you where you 
were born? A. He didn’t ask any questions. 

Q. Mrs. Sidebotham, I will show vou a two-page 
paper here in writing. A. . Yes 

Q. And there is a name there? Ay Y@s. 

Q. J think it is your name. Is that vour signa- 
ture ? 

Mr. Ruiz: Just a moment, please. For the pur- 
poses of an objection, counsel has what purports 
to be a photostatic copy of some document. There 
is no proper foundation laid for even examining 
the document because—I assume that it purports 
to be some public document—it is not properly iden- 
tified for the purpose of questioning. It is written 


in a foreign language; it is not properly authenti- 
cated, and for that reason, until such time as a 
proper foundation for that document is made. I 
think it is unproper to interrogate the witness with 
respect to the same. 
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Mr. Trowbridge: I am simply asking if that is 
her signature on the bottom. 

Mr. Ruiz: I object to that because of the fact 
that it is a photostatic copy; on the face of it, it is 
not an original; it appears to be some sort of a 
photograph. I don’t know whether it is superim- 
posed. I don’t know anything about this [49] docu- 
ment. 

The Court: Can you lay a better foundation? 

Mr. Trowbridge: No, your Honor. That is a 
Mexican document and that is a photostatic copy of 
it. It is actually a dupheate of this one that is 
already in evidence. 

The Court: Is that in English? 

Mr. Trowbridge: No, but I have a translation. 

The Witness: In Spanish. 

Mr. Trowbridge: This is in Spanish as well as 
Plaintiff’s Exhibit 1, which is the marriage cer- 
tificate in evidence. 

Mr. Ruiz: If this be a duplicate 

Mr. Trowbridge: It is a duplicate. 

Mr. Ruiz: I have no objection to reading what 
is in evidence and what it says. 

Mr. Trowbridge: Well, I will get the translation, 
your Honor. 

The Court: Did you put this in evidence? 

Mr. Ruiz: I put the certified copy authenticated 
by the American Consul in evidence. 

The Court: J will allow the testimony, limited 
to the signature. 

Mr. Riz: No; the certified copy does not have 
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any signature on it. There is no signature on this. 

The Court: It is identical with the copy that he 
has offered in Spanish ? 

Mr. Ruiz: There is a photostatic copy of some 
document [50] here in Spanish. 

Mr. Trowbridge: That is the same thing. 

The Court: Photostatic copy of this? 

Mr. Trowbridge: Yes, sir; same thing. 

Veena: Itis not a photostatic copy of fhis. 
This is printed. 

Mr. Trowbridge: That is the certified copy. 

Mr. Ruiz: This is a certified copy of a document. 
It is authenticated by the American consul under 
the United States Seal. 

Mr. Trowbridge: The wording—it is word for 
word exactly the same. 

My MRaiz: This is a document that has been 


photographed and appears to be 

The Court: <An official document ? 

Mr. Ruiz: No, it does not appear to be an official 
document. There is nothing there that indicates it 
is an official document on the face of it. 

Mr. Trowbridge: [ will give your Honor the 
translation of it. It is proceedings of the alleged 
marriage of the plaintiff. 

The Court: - will allow it subjeet to counsel's 
motion to strike. You may proceed. 1 will overrule 
the objection of counsel. 

Myr. Trowbridge: I will ask you if that is a [51] 
correct translation ? 

Mr. Ruiz: Ain I an expert? 
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Mr. Trowbridge: You speak Spanish very 
fluently, don’t you? 

The Court: I know that he is a master of 
Spanish. 

Mr. Ruiz: Thank you, your Honof: 

Mr. Trowbridge: Possibly, im order to save time, 
we might leave that until the 3:00 o’clock recess if 
you want. 

Mr. Ruiz: Very well. Here you are, counsel. 

Q. (By My. Trowbridge): Now, after this mar- 
riage on May 30, 1928, you went to Tijuana with 
Mr. Sidebotham ? A. Yes, sir. 

Q. And were married there by some Mexican 
official ? AY Wies, 

@. And you had some witnesses, Mr. and Mrs. | 
A. L. Cloud, was it? A. Yes, sir. 

@. And then you returned to Los Angeles? 

A. Yes. 

@. And you continued to hve in Los Angeles 
with Mx. Sidebotham for how long? 

A. Well, we were there until 35. 

Q. You were there in 735. I believe you said this 
morning that you were happily married to Mr. Side- 
botham ? A. Sure, we were. [52] 

Q. Is that true that in 1930 you were happily 
married to him? 

A. Well, we had hittle fights but they didn’t 
amount to much. 

Q. I see. And that is true from 1930 to 1935; 
that you were happily married to him? 

A. Yes. 
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Q. 1 will show vou what purports to be a com- 
plaint for separate maintenance, in the Superior 
Court of the State of California in and for the 
County of Los Angeles, Madeline Sidebotham, 
Plaintiff, vs. Robert Sidebotham, Defendant, and T 
will ask you if that is a correet copy of your signa- 
ture at the bottom of the last page? 

A. Yes. Yes, that is mv signature, yes. That is 
my signature. 

Mr. Trowbridge: IT would lke to read this to the 
Court. 

(Reading. ) 


IT won’t read the prayer. And it is signed Manuel 
Ruiz, Jv. You were her attorney at that time? 

Mr. Ruiz: That’s right. 

Mr. Trowbridge: And the agreement attached 
to the complaint reads as follows (reading) 

Q@. By the way, vou also used the name of 
Madeline, do you? ie “CE. 

Mr. Trowbridge (Reading from agreement): I 
ask that that be introdueed into evidence as De- 
fendant’s exhibit next in order. 

The Court: Let it be admitted and marked. [53] 

The Clerk: Defendant's Exhibit C. 


(Whereupon, agreement for separate mainte- 
nance was received in evidence and marked 
Defendant’s Exhibit C.) 


Q. (By Mr. Trowbridge): By the way, vou re- 
member this action now, do you, for separate main- 
tenance ? A, Bes, I do. 
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Q@. Whatever became of it? Did it ever go to 
judgment? Was it dismissed, or what happened 
to it? A. Well, we just forgot about it. 

Q@. Iwill show you a letter dated March 3, 1932, 
which seems to be signed Mrs. R. R. Sidebotham. 
and I will ask you to please look at that and tell 
me if that is in your handwriting and signed by 
vou? 

A. That is my writing all right: I forgot about 
it. That is mine. 

@. Is that the envelope the letter was sent in? 

A. Yes, sir. 

Mr. Trowbridge: All right. Thank you. I would 
like to read in evidence a letter dated March 3, 
1932. addressed. “‘Dear Mrs. Sidebotham.’’ and in 
order to make it intelligble I will read the address 
on the envelope. ‘Mrs. R. R. Sidebotham. care Mrs. 
Harry C. Thaver, Haverford, Philadelphia.”’ Mays 
T ask vou who that Mrs. R. R. Sidebotham is? 

It was Mr. Sidebotham’s signature. [54] 
It is his first wife, isn’t it? 
Oh, I beg your pardon. That is his first wife. 
It wasn’t his sister? 
A. Mrs. Thayer is his sister. 
Mr. Trowbridge: That's right. 
(Reading letter. ending “‘Mrs. R. R. Side- 
botham, 3122 Durango Avenue. Los Angeles, 
Galaforiia: ) 


Q. Was that your address at that time? 
A. At that time, ves. 


OQror 
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Mr. Trowbridge: I ask to have the letter and the 
envelope introduced in evidence. 

The Court: Let them be adinitted and marked 
next in order. 

The Clerk: Defendant’s Exhibit D. 

Mr. Trowbridge: The envelope has a cancellation 
stamp on it, ‘‘Los Angeles, Cal., March’’—I can’t 
tell whether it is the 6th or the 3rd, but anyway, 
it is March, 1932. 

@. Did you ever get any answer to that letter? 

A. No: 

Q. When you and Mr. Sidebotham lived together 
in Los Angeles, what was his occupation? 

A. He had various occupations. He was selling 
stocks and bonds, real estate. 

@. And did vou have any occupation of any 
kind? 

A. Sometimes JT helped with him driving cars. I 
used to take [55] people to tracts and I used to 
help him driving car's. 

Q. When you say ‘‘tracts,’” you mean real estate 
tracts? A. Real estate, yes. 

Q. And did vou help in his office? 

A. Sometimes, but he didn’t want me in his 
office much. 

Q. What did you do in his office? 

A. Well, I answered the phone sometimes and 
he sent me on some banks sometimes, some errands 
like that. 

Q. Did he have more than one office in Los An- 
celes ? A. Yes, he had quite a few. 
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Q. Can you tell us where they were? 

A. He had one on Spring Street; he had one on 
Alexander Rouillette Building, Hope Street; he had 
one on Financial Center Building and he had one 
on Eighth Street. 

Q. During what years did he have these offices ? 

A. I[t must have been around 732. 

Q. How long did you and he stay in Los An- 
eeles? Until what year? A. “Wntileesa, 

1935. Then where did you go? 

Then we came to San Francisco. 

And where did you live in San Francisco? 
First we lived at the Hansa Hotel. 

How do you spell that ? 

H-a-n-s-e. [56] 

Hansa Hotel in San Francisco? 

Yes. 

And then where did you live? 

Then we moved to—it was 1935 I lived there 
and he went up north. He said he had some business 
up north. Then he got in trouble. He came back in 
1938 and he told me to find another place, that he 
was in trouble and he had to go to jail and for me 
to find a place, and then I moved on Union Street. 

Q. Actually, after you and he came to San Fran- 
cisco you and he did not live together very long, 


POPOPOPOPS 


did you? A. Well, he was gone all the time. 
Q. Wasn’t he gone in Stockton a great deal of 
the time? A. I didn’t know that. 


Q. Didn’t you—do you know it now? 
A. Somebody told me now. 
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Q. Didn’t you know at the time that he had a 


home in Stockton ? A. Nep»d didi. 
Q. The last time that you said you saw him was 
in 1941; is that correct? A. That is correct. 


Q. Before the divorce that is the last time you 
saw him. And did you get any letters from him? 
You mean in San I*rancisco? [57] 

Yes. A. I had letters, ves. 

And where are they? 

I don’t know where they are. 

You didn’t keep them? 

] left the suitcase full of things; they might 
have been in there. 

Q. Was he supporting you between 1941 and 
1946? me. INo. 

Q. Did you know that he had a home in San 
Francisco during that time? 

A. No, I didn’t know it. 

Q. Now, in San Francisco, how did you support 
yourself after 1941? 

I worked for a real estate company. 

Real estate? A. Real estate company. 
What was the name? 

Dempsey Real Estate Company. 

When did that start? A. What? 
When did you start to work for the Dempsey 
Feel Estate Company ? 

A. Oh, I started the work when J eame back 
from Los Angeles because we had lived in this 
apartment there. [58] 

Q. That would be about 1935 ? A. Yes, sir. 


PoProop 


EDOP>OO> 
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Q. That you started to work for the Dempsey 
Real Estate Company ? 

A. Yes, temporary work. 

Q. And you worked for them off and on, did 
you not, until 1946? Ae That's a 

@. And their office is on Sutter Street here in 
San Francisco ? A. Sutter Street, yes, sir. 

Q. Then you went to Nevada and you got a 
divorce in Nevada? A. Yes. 

Q. When you returned, what did you do? 

A. When I returned I continued to work—yes, 
to work a little bit for the same company. 

Q@. Dempsey Real Estate Company ? 

A. Yes; I worked in hospitals, too. 

Q. And did you work for the Dempsey Real 
Estate Company down to the time when Mr. Side- 
botham died ? 

A. No, not when he died at the time, no. 

@. How long did vou work for them? 

A. Until nineteen forty—the end of ’46. 

Q. You were in San Francisco when Mr. Side- 
botham died ? A. Yes, sir. [59] 

@. And had been here ever since 1946? 

A. Well, I have been Kast; I went Hast and I 
stayed quite a ways away; I stayed two years away. 

Q. When did you come back to San Francisco? 

Mr. Ruiz: Just a moment; I believe that any in- 
quiry subsequent to the death of Mr. Side- 
botham 

Mr. Trowbridge: No; you misunderstand me. 
T am only going down to the date of his death. 
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Mr. Ruiz: 1 haven’t made any inquiry so far as 
this case is concerned subsequent to 1946, and it is 
immaterial. 

My. Trowbridge: I think it is very important, 
your Honor, on the subject of laches to show where 
she was and what she was doing up to the time she 
filed the complaint. 

The Court: ‘Che objection will be overruled. 

Q. (By Mr. Trowbridge): You came back from 
the Kast about what year, Mas. Sidebotham ? 

A. 1948. 

Q. And came back to San Jfrancisco? 

A. Yes. 

Q. And then you lived here from 1948 until the 
time Mr. Sidebothain died, did you? 

A. No, 1 went back East, and 1 lived in Canada 
for six months. 

Q. Where were you when he died? 

A. I was in San Francisco. [60] 

Q@. How lone had you been Here before his 
death? 

A. Oh, I was here maybe about two or three 
years; I don’t know for sure. 

Q. About two or three years. How did you learn 
about his death ? A. luna newspaper. 

Q. San Francisco newspaper? 

A. San Francisco newspaper. 

Q. Did you know about his dealing in real 
estate; that he had—well, you told about his selling 
lots in real estate tracts ? 

A. hat was kind of a line of business. 
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Q. And did you know whether he bought a piece 
of property in Crescent City? 
Yes, I know that he did. 
What did he tell you about that? 
That was when we were in Los Angeles. 
What did he tell you about that? 
Well, he said—this is about the time when 
we got married in Mexico. He said he was going to 
buy some property in Crescent City, a tract of land, 
and sell properties anyway, and buy a home and 
settle down. 


ae oe 


Q. He told you on more than one occasion that 
he was broke, did he not? 

A. He told me he was broke all the time. [61] 

Q. All the time he told you he was broke, and 
you believed that, did you? AP" did 

Q. Did vou know that in 1950 he bought a piece 
of real estate in San Francisco for about $33,000 
and that he recorded the deed and that the deed 


was in his name ? A. I didn’t know it. 
@. And it was recorded in the Recorder’s Office 
in San Francisco ? A. I didn’t know that. 


Q. At that time you were working for the 
Dempsey Real Estate Company on Sutter Street, 


were you not? A. 1950, vou mean? 
OQ, Ves. 
A. No; I didn’t work for him after 47. 
Q. Oh. But you were in San Francisco then? 
Yes: 
@. You gave a deposition in Los Angeles on 


February 18th of this year, did you not? 
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A. Yes, sir. 

Q. And at that time I will ask you if the follow- 
ing questions and answers were given 

Mr. Trowbridge: Have you the deposition ? 

Mr. dau: Yes. 

Mr. Trowbridge: Page 7, line 6: [62] 

““Q. Where do you reside? 

‘A. El Deseanso, Baja California, Mexico. 

‘“‘The Notary: El] Descanso? 

‘The Witness: E-] D-e-s-¢-a-n-s-o. 

“QO. (By Mr. Rogers): Is EF] Descanso a town? 

an elt cvawfanch. 

“@. A ranch? A, Mes 

“@ dow far from Tijuana issthat tanch? 

‘CA. Qh, it’s about 25 miles.”’ 

Q. Is that the testimony you gave in answer to 
those questions on February 18, 1955? 

Am Niesacir. 

Q. Isn’t it a fact that you never were—— 

Mr. Ruiz: Counsel, will vou please show the 
testimony that you read from so that she could read 
all the testimony and that vou might refer to all the 
testimony on that subject here? 

Mr. Trowbridge: | think it is all there. 

Mr. Ruiz: It is not. 

Mr. Trowbridge: Well, you can amplify it. That 
is all I want to ask her. 

Mr. Ruiz: Well, please let the witness read from 
here on, when you read anything like that, and have 
her read all the testimony on the subject. I think 
that is the proper procedure. 
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Mr. Trowbridge: That is all. [63] 

Mr. Ruiz: Now, counsel, she very obviously 
states that she was down there for her health, she 
was down there temporarily. 

The Witness: I was down there one month. 

Q. (By Mr. Trowbridge): Isn’tmit@ factethar 
vou were never in El Descanso or never in Mexico 
except in Tijuana when you were married? 

A. I was there about a year ago for my health 
for one month and I came right back. 


Q. Where were you then? 

A. El Descanso. 

Q. What hotel were you living at? 

A. “Titus ammaniele 

Q. Itisa ranch? A. Near Tijuana. 
Q. Who is the owner of the ranch? 

A. Pardon? 

Q. Who is the owner of the ranch? 

A. The owner of the ranch is Mr. Ruiz. 
@. How do you spell the name? 

A. R-u-i-z. 

Q@. You mean your attorney, Manuel Ruiz, Jr.? 
De Yes. 


The Court: Do I understand that you have a 
ranch in Mexico 28 miles from Tijuana? [64] 

Mr. Ruiz: Yes, your Honor. 

The Court: How many acres? 

Mr. Ruiz: About 48,000 acres. 

The Court: What are you doing here? 

Mv. Monell: That is a fair question. 

The Court: Do you cultivate an acre of it? 
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Mie: Ves, Thive wheat, J have Warley, T 
have beans—mostly dry farming. Then | have some 
tenants that have some cattle and some sheep. 

The Court: hat is a security measure vou are 
engaged 1? 

Mr. Ruiz: Yes, indeed. 

The Witness: It is very beautiful. 

Mr Trowbridee: I will show vou’ cémplamt 
in an action in the First Judicial District Court of 
the State of Nevada in and for the County of 
Ormsby, Madeline Sidebotham, Plaintiff. vs. Robert 
Russell Sidebotham, Defendant. This is a photo- 
static copy, and on the second page appears vour 
signature, and I ask you if that is a correct copy 
of your signature ? A. Tt™is. 

Mr. Trowbridge: I will ask that this be admitted 
in evidence as Defendant’s Exhibit next in order. 

The Court: Let it be admitted and marked. 

The Clerk: Defendant’s Exhibit E admitted and 
filed in [65] evidence. 


(Whereupon, photostatic copy of complaint 
was received and marked Defendant’s Ex- 
hibit EI.) 

Mr. Trowbridge: I desire to read to the Court 
at this time from the complaint paragraph IV on 
the first page, and the whole of the paragraph reads 
as follows: 


‘That there is no commnmity property to the 
plaintiff and defendant hereto belonging.”’ 


106 WW. A. Robison, etc., vs. 


(Testimony of Helene Marceau Sidebotham.) 

The Court: J don’t get the full import of that. 
Read it again. 

Mr. Trowbridge: ‘‘TV. That there is no com- 
munity property to the plaintiff and defendant 
hereto belonging.”’ 

Mr. Ruiz: Do you have a transcript of the evi- 
dence in that case, counsel ? 

Mr. Trowbridge: I think not. 

Q. Did you ever hear of Mr. Sidebotham getting 
a divorce in the state of Wyoming? 

A. J never did before. 

Q. You never heard of it? A. I do now. 

Q. On November 2nd, 1940, or at any time—you 
never heard of his getting a divorce in Wyoming 
at any time; 1s that correct? 

A. Not before, no. [66] 

Q. What? 

A. I know now but I didn’t know at that time; 
he didn’t tell me. 

Q. Until now you had never heard of it, is 
that it? 

Oh, I heard about it since Mr. Ruiz told me. 
When did he first tell you about that? 
When he was informed, when you told him. 
When did he first tell you about it? 

Well, it is when I went down to his office 
and he heard about you—he heard it some place. 

Q. Let’s see; he has been your attorney since 
about 1931 or 732 and this happened in November 
2nd, 1940. Did he tell you about it in 1940 or in 
1941, or when did he tell you about it? 


ae SO 


Helene Marceau Sidebotham 107 


(Testimony of Helene Marceau Sidebotham.) 

A. Well, he told me in 1951 when he died—after 
he died Mr. Rinz informed me. 

Mr. Trowbridge: I will offer in evidence now, 
your Honor, a certified copy of the petition for 
divoree in the state of Wyoming, county of Albany, 
in the district court of the Second Judicial District, 
entitled, Robert R. Sidebotham, Plaintiff vs. Made- 
line M. Sidebotham, Defendant, and it is all to- 
gether under one heading. The petition, affidavit for 
publication of notice, summons, affidavit of pubhi- 
eation of summons, affidavit of publication of notice 
of taking deposition and deposition of Louise 
Moran, and the decree. I ask [67] that it be ad- 
mitted in evidence as exhibit next im order. 

The Court: Let them be admitted and marked. 

The Clerk: Defendant’s Exhibit F admitted and 
filed in evidence. 

The Com: Pardon mes whatvis the date.of tliat 
petition ? 

Mr. Trowbridge: The petition is dated the 6th 
of August, 1940, and the decree is dated November 
2nd, 1940, six years before the Nevada divorce. 

I think it is near the 3:00 o’clock recess time. 

The Court: We will take a recess. 


(Recess. ) 


Q. (By Mr. Trowbridge): Mrs. Sidebotham, 
you saw Mr. Sidebotham once after you had ob- 
tained your divorce in Nevada, did you not? 

A. Yes, sir. 

@. And when and where was that? 
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In 1947. 
And where? A. On the street. 
And how was he dressed at the time? 
He was well dressed. 
Did you tell him that you needed money ? 
Well, I asked him if he could pay me that 
$100 back, and he said he was broke. So he took me 
to lunch and he couldn’t pay it. [68] 
Q@. Did he tell vou where he was living then? 
A. No. 
@. Did you ask him? 
A. He said he was going up north, he was travel- 
ing, and he had been East and he is going to go 


POPOOS 


on a 

Q. Did you ask him where he was living? 

A. I don’t remember if I did. 

Mr. Trowbridge: We have stipulated now, I be- 
lieve, that this translation of the marriage certifi- 
eate that I hold is a correct translation. 

Mr. Ringoes: 

Mr. Trowbridge: And I will ask that that be 
introduced in evidence. It is an English translation 
of the marriage certificate. 

The Court: Let it be admitted and marked. 

The Clerk: Defendant’s Exhibit G admitted and 
filed in evidence. 


(Whereupon, translation of marriage cer- 
tificate was received in evidence and marked 
Defendant’s Exhibit G.) 


Mr. Trowbridge: This is a copy of the certified 
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copy of the marriage certificate, and T would like 
to read from it for a moment. 

After the introduction by the judge, it continues: 

‘“And immediately went on proceeding to draw- 
ing [69] up of this record whereby it appears that 
the personal data are as follows: Robert Russell 
Sidebotham, 40 years old, divorced, dealer, Protes- 
tant, a native of Colorado, son of Robert A. Side- 
botham and Elizabeth Sidebotham; Helen Delaire 
Marceau, 22 years old, single, seeretary, native of 
Lyon, Francaise.”’ 

Q. Do you know where Lyon is in France? Were 
you born in France in a town called Lyon? 

A. I know the name but I never been there. 

Q. You have never been there and you weren’t 
born in Lyon, Trance? 

A. No, sir; he put that himself. 

Mr. Trowbridge: Jn order to save time, may we 
introduce the deposition of this witness, of Mrs. 
Sidebotham, in evidence? The original is here, is 
it not? 

Mr. Ruiz: No, I don’t think that it is proper to 
introduce any deposition in evidence. 

Mr. Trowbridge: Very well. That is all for the 
time being, your Honor. Co-counsel might have 
some questions. 
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Cross-Examination 
By Mr. Monell: 


Q. Mrs. Sidebotham, you stated that you lived 
at the Hansa Hotel in San Francisco? 


A. Yes, sir. 
Q. That was in 1941. Is that when you moved 
to the Hansa [70] Hotel? A. Not 741; 1935. 


Q. 1935. I think you testified that you were at 
the Hansa Hotel the last time you saw him; isn’t 
that it? 

A. I saw him many times, of course, but last 
time I saw him in 1941. 


Q. 1941. That was at the Hansa Hotel? 

A. No, that was on Union Street. 

Q. When did you live in the Hansa Hotel? 
A. 1935. 

Q. And up until what time? A. 30) 
Q. 


Do you remember who the owners of the 
hotel were when you were there? Who ran the 
place? A. Yes, I do. 

@. Who were they? 

A. Mr. and Mrs. Pratt. 

@. You testified on your direct examination that 
the last time you saw him was in 1941 on Union 
Street. That was at No. 380 Union Street, correct? 

A. Correct. 

@. And you didn’t know where he staved after 
that? A. No. 

Q. And at that time where were you living ? 


A. 380 Union. [71] 


Helene Marceau Sidebotham gal 


(Testimony of Helene Marceau Sidebotham. ) 


Q. And where were you in 1941? 

A. 380 Union. 

Q. Same place? A. Yes. 

@. Was it 318 Union or 380? A. 380. 
Q. 


381. And JT understood you to say at one time 
on your direct examination that you were at the 
De Anza Hotel; I understood you to say that was 
the Hanse? 

A. Hanse. Yes, | had made a mistake myself, 
H-a-n-s-e. 


Q. In San Franeisco? A. Yes. 
Q. There is a hotel in San Jose, the De Anza; I 
thought you were referring to that. A. No. 


Q. You have never lived in San Jose? 

A. No. 

Q. Now, you mentioned that you were happily 
married between 1930 up until 1935, I think vou 
said. Do you know a Mr. Lapsey ? A. Yes. 

Q. Were you ever married to him? 

A. Nowsir. 

Q. Were you ever hyving with him down in Ar- 
rowhead ? ten No, sire [72] 

Did you have a place at Lake Arrowhead ? 
Well, we had a little cabin there. 

Who is we, you and Mr. Sidebotham ? 
Mr. Sidebotham, yes. 

Do you reeall when that was? 

What? 

Do you reeall when that was, what year? 


>OPOPOPOS 


Iiewas when we came here, 28 or °’29, I 
guess; ves, “25 up to °35 we used to go up there. 
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Q. You used to go up there from here, is that it? 

A. From Los Angeles. 

@. Did you live in Los Angeles at that time? 

A. Yes. 

Q. That was before you moved up to San Fran- 
cisco? ae ees 

Q. Did that property belong to you or did it 
belong to Mr. Sidebotham or both of you? 

A. No; it was a rented place. 

@. Did you stay there alone? 

A. Well, sometimes. He used to go down for his 
business in Los Angeles; he would come over. 

Q. Who was Mr. Claude Lapsey? 

A. He was a neighbor. 

@. Did he have a place next door? 

A. Yes, with his niece and nephew. He was an 
old man, he [73] was crippled. 

Q. And that was A. 28 by two. 

Q. ——December, 1931, would you say the latter 
part, around Christmas time? 

A. We started going up there in ’28 or ’29 right 
after we got married, and we went up there all the 
time. 

@. Would you say vou were there on or about 
the 21st of December, 1931? 

A. JI wouldn’t know exactly the date, but we 
were there quite often. 

Q. A little before Christmas of that year? 

A. I guess; we were going there all the time. 

Q. Were you there on or about the latter part 
of April, 1932? A. We had a place there. 
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Q. Pardon? &. We had place there. 

Q. You had that place at that time and you used 
to go up there occasionally ? 

A. Well, I don’t know exactly what date we 
rented the place. 

Mr. Monell: I see. All right; thank you, very 
much. 

Redirect Examination 

By Mr. Ruiz: 


Q. Mrs. Sidebotham, you said you were happily 
married to your husband. Why did you sue him for 
separate maintenance? [74] 

A. Well, I didn’t want to lose him; I just loved 
him, I cuess. 

Q. You stated that he mistreated you and that 


he humiliated you? A. Yes,"he did, bit 
Q. And that he embarrassed you? 
A. Yes, sir. 


Q. Did you continue to love him? 
A. Well, I must have been crazy, but T loved 
him just the same. 
Q. Was he the first man that vou ever had ? 
A. Yes. 
@. Later on, as fat as this particular tiff in 
court was concerned, vou became reeonciled ? 
Yes, we did at that time. 
You continued to live together? 
Yes, at that time. 
Pardon ? Ae Jest 
Now, you said something about Lyon, 


OOPor 
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France; you said he put it himself. What did you 
mean by that—in that marriage applation? 

A. Well, I didn’t see the papers since lately. He 
said—he did everything and he did that because he 
wanted to make me a movie star. He said he was 
going to put me in the movies. [75] He wanted to 
put me in the movies; he had a test made out of me 
here in Burlingame, I guess. I don’t know. 

Q. When you met him in New York he brought 
you to Hollywood, didn’t he? 

A. Well, first, we went to Boston. 

Q. When you came out here you ended up in 


Hollywood, didn’t you? Ave, Pardon 
Q. When you came west—— A. Yes? 
Q. you went to Hollywood to live? 
A. Yes. 
Q. Why did he take you there? 
A. He wanted to make a moving picture out 


of me. 

Q. He wanted to make a star out of you; that 
is what he told you? 

A. Yes; he had my picture in the paper, too; 
said I was from France. | 


Q. And that was his idea? A. Yes. 

Q. When you saw him in 1947 you say you met 
him on the street? A. Yes. 

Q. You said he was well dressed ? 

A. Yes. [76] 


Q. How did he dress? 
A. Oh, he dressed very neatly, and he had a 
brown suit. 
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Q. I mean when you were living together, when 
he was with you, how did he dress? 
Oh, he dressed well—very well. 
Did he always dress well? 
Well, yes. Oh, yes, he was very particular. 
Was this true even though he was broke? 
Well, he managed to get dressed anyhow; he 


ao 


gets up early in the morning and was very par- 
ticular. 

Mr. Ruiz: I would like to offer into evidence a 
transeript of the proceedings in the case of Made- 
line Sidebotham vs. Robert Russell Sidebotham im 
the First Judicial District of the State of Nevada, 
as well as the final judgment of divorce as entered 
im thae wartcuiar case. ! would hke to read the 
transcript of proceedings into evidence. 

The Court: Let them be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 3 admitted and 
filed in evidence. 


(Whereupon, transeript of proceedings was 
received into evidence and marked Plaintiff’s 
Exhibit No. 3.) 


Mr. Rwz: The transeript of proceedings as 
Plaintiff’s Exhibit 3 and the judgment as Plain- 
tiff’s Exhibit 4. 

The Clerk: Plaintiff’s Exhibit 4 admitted and 
filed in [77] evidence. 


(Whereupon, the Judgment referred to was 
received in evidence and marked Plaintiff's Ex- 
hibit No. 4.) 
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(Mr. Ruiz thereupon read Plaintiff’s Ex- 
hibits 3 and 4 to the Court.) 


Mr. Ruiz: That is all to indicate there was no 
question of property that was gone into as alleged 
in the pleadings. 

Q. Now, Mrs. Sidebotham, calling your atten- 
tion to a date that says June 30, 1931, that appears 
in this transcript, did you testify June 30th, 1931, 
or some other date? 

Mr. Monell: I will object on the ground that 
that is an improper attempt to impeach a record. 

Mr. Trowbridge: J will join in the objection. 

The Court: Is there an exception to the rule? He 
challenges the record. I will allow it subject to a 
motion to strike, and overrule the objection, so that 
you may have a record. 

Q. (By Mr. Ruiz): What did you testify? 

A. I said June, 1941. 

Q. Very well. 

A. Because he was coming over to my house. 

Q. That is all right. Did you ever discuss, when 
you were running errands for your husband, any of 
his business affairs with him? [78] 

A. No, I didn’t discuss it. 

Mr. Ruiz: No further questions. 
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Reeross-HMxamination 
By Mr. Trowbridge: 


Just a moment, please. 

Q. Mrs. Sidebotham, | will show you Defend- 
ant’s [Exhibit KE in evidence here and [ ask vou if 
that is your signature on the second page and if you 
swore to that? A. ‘That is my signature. 

Q. All right. I will read the complaint, para- 
graph V, photostatic copy of the complaint signed 
and sworn to by Madeline Sidebotham: 

“V. Plaintiff brings this action to secure a judg- 
ment for a decree of divorcee from the defendant 
and as cause therefor alleges that for more than 
three consecutive years just prior to the filing of 
the complaint in this action, to wit: Since on or 
about June 30, 1931, at Los Angeles, California, the 
plaintiff and defendant lived separate and apart 
from each other without cohabitation; that said 
separation still continues. ’’ 

Were you living in Los Angeles, California, on 
June 30, 1931? A. Yes, sir—’81. 

Mr. Trowbridge: ‘That is all. 

Mr. Ruiz: No further questions. 

The Court: Step down. [79] 

Mr. Ruiz: Just a minute now. 
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Redirect Examination 
By Sir, Ruiz: 


Q. By the way, when you went to this office in 
Nevada, whom did you first meet? 


A. First, I met the two girls at the office. 

Q. You met the two girls in the office? 

A. Yes. 

Q. Did you see this lawyer, Frame, there? 

A. No, sir. 

@. Did you talk to him? A. Yes, sir. 

Q. At that time? A. Yes, I did. 

Q. Now, you say you met the two girls. You 


met him, also? 

A. Oh, no; not him; no; he wasn’t there. 

Q. And what did you do at that time? 

A. Well, she asked me a few questions and I 
answered my name, and she asked me where—if I 
knew where he was. I said I didn’t know. 

@. And then what else? 

A. And then talked about the price, and she said 
for me to come back again. 

Q. Did you thereafter come back a second time? 

A. Yes, sir; I did. 

Q. At that time did you talk to the lawyer? [80] 

A. No, I didn’t do that, because he was a sick 
man; he wasn’t there. 

@. When is the first time you talked to the 
lawyer, if you talked to him? 

A. Pardon me; it is about two days before we 
weit to Carson City. 
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Q. Is that where the divorce was granted ? 

A. Yes, because I have the receipt here put in 
the back, ‘‘You better come for appointment for a 
couple of days.’’ I have the receipt. 

All right. Then where did you go? 

We went to Carson City. 

Did you see the lawyer then? m CS. 
Where was he, in Carson City ? 

Well, 1 saw him in court. 

You saw him in the courtroom? 

Oh, no; I saw him in his office a couple of 
days before we went to Carson City. 

Q. You saw him in his office? 

A. Yes, I did. 

Q. Did you have a conversation with him? 

A. Well, some; not much. 


>POPoOPS 


Q@. What conversation do you remember having 
with him? 

A. Well, he asked me—I couldn’t understand 
him very well, [S81] he was paralyzed and I couldn’t 
understand so well his language. 

Q. You couldn’t understand so well his lan- 


guage 

A. No; he was kind of an old, sick man. 

Q. Is that the first time you saw him, just two 
days before you went to court? 

A. Yes, that is the first time—the last time be- 
fore I went to court. I saw him in court. 

Q. The second time is when you saw him in 
court? Se Nes, Sir 

Q. And when you got to court, did he question 
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vou? A. Oh, yes; he questioned me. 

Q. Now, I believe you stated that you came up 
here to San Francisco in what year? 

Bs. 1935; 

Q. 1935. How did you happen to go to the Hansa 
Hotel? 

A. Well, my husband came here on business, and 
he said, ‘‘ You stay there; I will come back for you.”’ 
He had business up north. 

Q. He usually travelled around; is that it? 

A. Yes, all the time. 

Q. And there he paid the rent; is that correct? 

A. At the Hansa, I don’t know if I paid or he 
paid. I paid. I know I paid. 

Q. Where did you get the money? [82] 

A. He give me the money for the rent. 

Q. I see. And then later on you went and lived 
at the Union Street address? A. Yes. 

Did he come over there and visit you? 
A. Yes. 

@. And did he have relations with you there? 

A. I have some up at the landlady upstairs. 

Q. No, no. Did he have personal relations with 
vou as husband and wife? 

A. Well, he stayed at home sometimes. 

Q. Did he do the same thing over at the Hansa 
Hotel? 

A. Oh, yes, he had some clothes and stayed 
there. He had to go on business up north. 

(). The question is, did he cohabit with you as 
husband and wife? A. Yes. 


© 
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Q. Now, you said you didn’t know that he had 
gotten a divorce in Wyoming in August, 1940. 
Where were you living in August, 1940? 

A. On Union Street; 380 Union. 

@. Did he know your residence there? 

A. Sure. 

Mr. Ruiz: This divorcee, if the Court please, is 
on substituted service that has been introdueed here 
as [83] Defendant’s Exhibit F. It is predicated on 
an affidavit to the effect that the plaintiff does not 
know the whereabouts of Mrs. Sidebotham, on the 
fact that her residence is unknown, and it has a 
decree that says as follows: 

‘And it appearing to the Court that due and reg- 
ular service has been made and had on the defend- 
ant by publication, and proof of which publheation 
is filed herein; and it appearing further from the 
affidavit of the plaintiff that he has exercised due 
diligence and inquiries as to the whereabouts of the 
defendant; that her residence is unknown and ean- 
not be with reasonable diligence ascertained; and 
the defendant being in default for want of an an- 
swer or other appearance herein, and the plaintiff 
being in court personally with his attorney and the 
deposition of the witness having been presented 
and the plaintiff having testified in support of the 
allegations of his petition——”’ 


whereupon a decree of divorce was granted to him 
upon those representations which are jurisdictional. 
You may recross. 
Mr. Trowbridge: No questions. 
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Recross-Examination 
By Mr. Monell: 


Q. Mrs. Sidebotham, where did you say you [84] 
were living in 1941? A. 380 Union Street. 

Q. You testified a few minutes ago on your 
eross-examination that you lived at the Hansa Hotel 
from 1935 to 1938, and then you moved to the Union 
Street address? A. Correct. 

Q. How long did you live there? 

A. On Union Street? 

Q. Yes. A. I lived there until 1942. 

Q. Up until 1942? A. Yes. 

Q. You have testified that you did not see your 
husband since 1947; that was the last time you saw 
him? A. Yes. 

Q. And you hadn’t seen him prior to that ex- 
cepting in 1941? A. 6Phats ie 

Q. Where did you see him in 1941? 

A. At Union Street, 380 Union. 

Q. And what was he doing at that time? 

A. Wait a minute, 380 Union—I don’t remem- 
ber if it was 1941, really, if I saw him; I know I 
lived at Union Street. Yes, that’s it; I saw him in 
1941, yes. 

Q. Did he call upon you at that time? 

A. Yes, he called on me and he told me to wait 
for him. [85] 

Q. Did he stay at your place then that night? 

A. Yes, and he brought me a machine, a sewing 
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machine, and he said, ‘‘You make some clothes; 
when I come back we go to South America.’’ 

Q. When was that in 1941? ws, In 194). 

Q. When? A. Summer time. 

Q. When? What part of the summer time? 

A. Well, I know it was summer time, but I can’t 
recall the date. 

Q. What was he doing at that time? 

A. Well, he was selling bonds or stocks, a sales- 
man, trying, he said, to make money. 

Q. What company was he working for? 

A. He didn’t tell me. 

Q. How long did he stay in town on that trip? 

A. Well, that day he stayed all day. He stayed 
all day that day. 

Q. Weren’t you working at that time? 

A. No, I work only temporary, you know, to 
show some property some time. I open up property. 
They had some place for sale, and then they call me 
up. I was cleaning up the place and showing 1t. 

Q. Did you take the day off when he came up 
to see you? [86] A. Yes. 

Q. Is that all you took off, that one day? 

A. I guess so, yes. 

@. When was the time you had seen him before 
that ? 

A. I would see him oceasionally. He knew where 
I lived. He come in and he goes. 

Q. When did vou see him before the summer 
of 1941? 
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A. Well, he knew where I was when I moved 
from the Hansa in nineteen thirty 

Q. I’m not asking that. I am asking you what 
you knew now, Mrs. Sidebotham. When did you see 
him before the summer of 1941? 

A. I see him three or four months before that, 
in 1940. He know where I was. 

@. When did you see him in 1940? 

A. At the Union Street. That is where I was 
living. 

@. Was he working for the same company all 
this time? 

A. I don’t know if he was working for a com- 
pany; he was working for himself. 

Q. What money did he send you during that 
time, if any? 

A. Well, he didn’t send me much. 

@. How much? 

A. One time he sent me $10 and he paid the 
rent 

Q. Did he pay the rent all along at the Union 
Street place? 

A. Most of the time. If I was not there he would 
go himself. [87] 

Q. How often would he send you money, $10 
or so? 

A. Oh, I can’t remember that. He will give it 
to me when he came. 

Q. How frequently? Did you get a hundred 
dollars a year? A, sOhganie: 

Q. Ora thousand dollars a year? 


Cx 
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“A. lvsay no. 

(. How much? 

A. Just pay the rent, $19 a month, and he said 
he was broke, he was trying to make a living. 

Q. Did he always take you out to dinner when 
he came in town? A. Oh, yes, he did that. 

Q. Where did he take you to dinner on this oc- 
easion in 1947, the last time you saw him? 

A. Well, that time he was coming at the Hansa. 

Q. In 1947? 

A. No, he was coming right at Grant Avenue 
and Bush Street, that’s it. 

Q. That is where the Hansa is, between Grant 
and Bush? oy. aves. 

Q. Grant and Kearny, isn’t it? A. Yes. 

@. Was he staying at the Hansa Hotel, or were 
you? A. No. [88] 

@. Where were you living in 1947? 

A. In 1947 I was living on Franklin Street. 

Q. Were you living alone at that time? 

A. oes. 

@. And where did you have dinner or lunch 
when he took you out in 1947, the last time you 
saw him? A. Pardon? 

Q. Where did he take you? 

A. Qh, he took me at the corner there, that little 
place—you know that little place there on the 
corner. 

Q. You mean that little sandwich store up 
there ? A. Yes. 

Q. Which corner? 
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A. Near the Astoria Hotel. That is small place 
there; I don’t know the name of that place. 

Q. How long did you stay there for lunch, do 


you recall? A. Oh, just a short time. 
Q. Did you tell him then that you had divorced 
him ? A. Yes, I did. 


@. What did he say to that? 

A. Well, he said, ‘‘I didn’t know,’’ and “It’s 
too bad.’’ He said, ‘‘I wish you good luck.’’ And he 
said, ‘I don’t think I was any too good,”’ and all 
that. 

@. Didn’t he tell you he had divorced you him- 
self in Wyoming? 

A. No, he didn’t say a word about that. [89] 

Mr. Monell: I think that is all. 

Mr? Rize TPhattis all. 

The Court: We will take a recess until 10 
o’clock tomorrow morning. [89-A] 


Tuesday, October 25, 1955 
The Clerk: Sidebotham vs. Katz, further trial. 
HELENE MARCEAU SIDEBOTHAM 
the plaintiff herein, resumed the stand and testified 
further as follows: 
Further Redirect Examination 
By Mr. Ruiz: 


Q. Who is Lois Umbsen? 
A. Sheis Mr. Sidebotham’s sister. 


~~ 
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Q. While you were married to Mr. Sidebotham 
did you ever receive any communications, tele- 
eraphic or correspondence, from her? 

ma Wiewpal did. 

Q. Did you ever receive any communication from 
her when you were living at the Hansa Hotel in 
San Francisco? He ess Wo did: 

Q. I will show you an envelope marked Ard- 
more, Pennsylvania, dated February 15th—rather, 
postmarked February 15, 7 p.m. 1939, addressed to 
Mrs. Madeline Sidebotham, 447 Bush Street, San 
Franciseo, California, and ask you if you recognize 
that envelope? Ace “Yesp dindo: 

Q. And that was sent to you by her? 

th, Yes: 

Mr. Ruiz: I would like to offer this into evidence 
at [90] this time as Plaintiff’s next exhibit in order. 

The Clerk: Plaintiff’s Exhibit 5 admitted and 
filed into evidence. 


(Whereupon envelope referred to above was 
received in evidence and marked Plaintiff’s 
Kixhibit No. 5.) 


Mr. Monell: Just the envelope—that is all you 
are introducing ? 

Mr. Ruiz: That is all I am introducing at this 
time. 

Q. Yesterday you testified that you sued your 
husband in a suit for separation and you related 
‘n your complaint that he treated you cruelly. When 
did he do that? 
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A. Only when he was introxicated. 
Q. Only when he was intoxicated ? 


RK. Whes: 
Q. After you beeame reconciled, did he drink 
like he did before? A. No, he didn’t. 


Mr. Ruiz: You may cross-examine as to the last 
two questions. 
Mr. Monell: No questions. [91] 


DANIEL J. BYRNE 


a witness called on behalf of the plaintiff; sworn. 


The Clerk: State vour full name, your occupa- 
tion and vour address to the Court. 

A. Daniel J. Byrne, manager of the safe deposit 
vaults, Savings Union Branch, American Trust 
Company. 

Direct Examination 
By Mr. Ruiz: 


@. Are von here in response to a subpoena, sir? 

A. Wess 

Q. And did you bring some records with you? 

A. Yes, sir. (Producing documents.) 

Q. Now, those records to which reference is 
made, are they records of your banking institution ? 

A. Well, the first two—the first one is not. That 
is from a bank that used to be at 26 O’Farrell 
Street. 

Q. With respect to the bank at 26 O’Farrell 
Street, did you purchase that or merge with it? 

A. We purchased that on September 8th, 744. 


Helene Marceau Sidebotham 129 


(Testimony of Daniel J. Byrne.) 

Q. And in connection with the purchase did you 
take over assets ? Ae Wes 

Q. And safety deposit boxes and other things 
that. belonged to the former institution ? 

A. Wes, sir. [92] 

Q. And that is one of the official records of the 
institution that you purchased ? 

K\.. Yes, si’. 

Q. Now, referring to the first record, that 1s 
dated January 9th, 1943, and makes reference to a 
safety deposit hox No, 1861 for an annual rental 
of $3.00. 

Mr. Trowbridge: Just a moment, please. We are 
going to object to any reference to that document 
on the ground that it is hearsay, and not the best 
evidence, there is not proper foundation laid for if. 
They should produce an officer of that particular 
bank if they want to introduce it. This gentleman— 
he has shown that he doesn’t know anything about 
imandatewwas not a part of the records of his bank, 
incompetent, irrelevant and iminaterial. 

Mr. Monell: We will join in the objection, if 
the Court please. 

The Court: For the purpose of the record, the 
objection will be sustained. 

Q. (By. Mr. Ruiz): Now let's get back to the 
Security Safe Deposit Company. Pardon me. What 
did vou sav your occupation was? 

A. Manager of the safe deposit vaults. 

Q. You are manager of the safe deposit vaults? 

A. Of the American Trust Company. 
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Q. Does that vault contain a box which is num- 
bered 1861? [93] A. Yes; it does now, yes. 

Q. And as manager of the safety deposit section 
are those boxes under your supervision? 

A. Wés, sir 

Q. And do those boxes have records with respect 
to persons that have rented them? 

A. Yes, six. 

@. And are those records wnder your control? 

A. Yes, sir. 

Q. And are they records made by your banking 
institution and its predecessor in privity and inter- 
est in the course of regular banking business? 

A. Yes. 

@. And is this one of those records that you 
have? ee Yiesy sin: 

Q. And are you able to identify it as a record 
that you have under your supervision and your 
control ? A. Yes, sit. 

Q. All right. Now, I notice that this particular 
record or this particular Security safe deposit box 
bears a date January 9, 1943. 

My. Trowbridge: Just a moment. I renew the 
objection. He is reading from the same document 
which I objected to and to which your Honor has 
sustained an objection, and I object to any further 
reference to that or any question about it. [94] 

Mr. Ruiz: Well, I added the additional founda- 
tion that you took objection to, sir. 

Mr. Trowbridge: Well, I still maintain, joi 
Honor, that this is a record of a bank that is out 
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of business, that this gentleman was not connected 
with, and unless he can show that he was an em- 
ployee of that bank at the time that these records 
were made and they were under his control in 
1943—and I don’t think this gentleman ean so tes- 
duty 
Mr. Ruiz: All we need to show is that this gen- 


tleman is a manager of a particular department and 
that that department has records, no matter how far 
hack they go as long as there was direct privity 
with respect to the keeping of records of that par- 
ticular safety deposit area. 

Mr. Trowbridge: It is an entirely different box 
and a different bank, your Honor. 

Mr. Monell: We join in the objection, if the 
Court please. 

Mr. Trowbridge: J will add that it is immaterial, 
irrelevant and incompetent. 

Mr. Ruiz: J think a proper foundation has been 
laid. 

Mr. Trowbridge: May we ask the witness a ques- 
tion, your Honor? 

The Court: Certainly. 

Q. (By Mr. Trowbridge): Mr. Byrne, vou are 
an employee of the American Trust Company? [95] 

Ae Jes, sit. 

Q. Manager of the safe deposit department. 
How long have you been such? T mean how long 
have vou been an emplovee of that bank. 

A. Forty-three years. 
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Q. Were vou ever in any way connected with 
the Security Safe Deposit Company ? 

mn. NO, Sir. 

@. And where was that bank located ? 

A. No. 26 O’Farrell. 

Q. Was it in the same building your bank is 
located ? A. No, a little alley between it. 

Q. Was it a different institution ? A. Yes. 

Q. Independent from American Trust? 

A. Yes. 

The Court: Until they took them over? 

A. Before that. 

Q. (By Myr. Trowbridge): There is a safe de- 
posit box there numbered 1861 of the Security 
Safe Deposit Company. Do you as an employee of 
the American Trust Company have any such safe 
deposit box No. 1861? A. Yes, we have. 

@. No, I mean corresponding to that box. 

A. Well, it all depends upon the numbers of 
those cards [96] there, how they run down; there 
have been changes. J don’t carry in mind what 
those changes are, but they plainly show when it is 
rented, when surrendered, when the changes were 
made and for what reason it was done. 

Q. I show you this paper again and ask you to 
look at the ink insertions where the blanks are filled 
out in ink; is that your handwriting ? 

A. No, that is Mr. Jones’, the gentleman that 
managed that at that time. 

Q. In other words, those are in the handwriting 
of an employee of the Security Safe Deposit Com- 
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pany and not of an employee of the American Trust 
Company ? A. Yes. 

Mr. Trowbridge: I think, your Honor, that we 
have showed that there is no foundation there. 

The Court: In what respect hasn’t the founda- 
tion been laid? 

Mr. Trowbridge: Because it is a separate bank, 
a separate independent bank; no employee of the 
American Trust Company has filled out any of the 
blanks on this form. Tt 1s purely hearsay, entries 
by third persons in another bank, and T don’t see 
how that can possibly he admissible. 

fies Court: Pass it up. Now indicate for the 
purpose of the record the purpose of this offer. 

Mr. Ruiz: For the purpose of showing that the 
party [97] identified there under the name of 
Towner who opened the safe deposit box is tied 
with the decedent in this action to show that it was 
an alias adopted by the decedent and that the prop- 
erty therein contained belonged to him. 

The Court: T will allow it subject to a motion to 
strike and overrule your objection. Unless it is 
connected up it will go out. 

Mr. Ruiz: At this time T would hke to offer this 
contract dated January 9th, 1948, in evidence. 

The Witness: Can I supply a photostatic copy 
instead of the original ? 

The Court: He wants to know if he ean supply 
a photostatie copy instead of the original. 

Mr. Ruiz: JT have no objection. 

Mr. Monell: We have no objection. 
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The Clerk: Plaintaft’s Exhibit 6 admitted nd 
filed in evidenee. 


(Safe deposit record admitted and received 
in evidenee and marked Plaintiff’s Exhibit 6.) 


Mr. Monell: What is the name of the predecessor 
of the company ? 

Mr. Ruiz: Security Safe Deposit Company. 

@. Now, I notice in your testimony you stated 
that these various instruments are chained up in 
some way. Can you refer to the four instruments 
J am handing you and ask if after this [98] box in 
January, 1943, was opened whether there was an- 
other card with respect to the same box issued by 
the bank. 

A. Well, this particular card was issued by the 
people that owned the building and they took it 
away from those people. 

@. Now you are referring to a blue card? 

A. Yes; that is still at 26 O’Farrell. 

Mr. Trowbridge: We object to this on the same 
erounds, no proper foundation laid, hearsay, not a 
business record maintained by the American Trust 
or by this gentleman. 

The Witness: We used that card. 

Mr. Trowbridge: Just a moment, please. And 
that it is irrelevant, immaterial and incompetent. 

The Court: I will allow it subject to the same 
ruling. Overrule the objection. 

Mr. Monell: We join in that objection. 

The Court: Let the record so show. 
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®. CBy Mr. Ruiz): Your attention is called to 
the fact. that this is dated 4/24/44 and that it refers 
to safe No. 1861 and is called ‘‘Individual lease 
aereement, access by lessee only, W. H. Towner.”’ 
Can you state from the amount of the rental and 
your experience as manager of those vaults whether 
the vault or box was the same size or whether it 
was larger? 

A. No, both the same size; both the same box. 

Q. Both the same size and both the identical 
box? A. The same box. [99] 

Mr. Ruiz: I would hke to offer the photostatic 
copy of the instrument to which reference I have 
made in heu of the original. 

The Court: Let it be admitted as next in order. 

Mr. Ruiz: By stipulation, if J may. 

Mr. Trowbridge: Yes, subject to the same ob- 
jection, except we won’t object to the photostatic 
copy. 

Mr. Monell: We join in the stipulation. 

The Court: Are you supplying photostatie copies 
now ? 

Mr. Ruiz: Yes. 

Mr. Monell: You mentioned a blue ecard. Is 
there some other identification ? 

Mr. Ruiz: Yes. The blue card will be the one 
which is being offered at this instant by the plain- 
tiff. 

Mr. Monell: It is labeled ‘‘Individual Lease 
Agreement?’ and dated May 22, 1945. Would that 
be the one you are referring to? 
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A. May 24th 
Mr. Monell: That is Apri. 

The Witness: That is the date it was sur- 
rendered. 

The Court: That is the date of surrender? 

A. ‘The latter date is the date of surrender. 

Q. (By Mr. Ruiz): <Apmil 24, 1944. 

A. There is two cards in that picture. 

Mr. Monell: This is called ‘‘Individual Lease 
Agreement’’ [100] and the top part is the back of 
the card and the bottom part is the front; is that it? 

The Witness: Yes. 

The Clerk: Plaintiff’s Exhibit 7 admitted and 
filed in evidence. 


(Photostatic copy of blue card labeled ‘‘In- 
dividual Lease Agreement’’ admitted and re- 
ceived in evidence and marked Plaintiff’s 
Exhibit 7.) 


Q. (By Mr. Ruiz): Now, I notice that you 
have now three of the remaining cards in your 
hand. Can you refer to the card that followed the 
card of April 24, 1944, please ? 

A. That was surrendered on May the 21st, °45, 
Was it May 21st, ’45? That is correct. 

Q. Is it your testimony that Plaintiff’s Exhibit 
7 was surrendered on May 21st, 1945? 

m. “Yes. 

Q. By the person who signed as W. H. Towner? 

i. het is correct. 
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Q. Was there another safe deposit box then 
opened? 

A. Yes, a larger box, 2173, for $6.00. 

Q. A larger box was then opened by the person 
who signed himself as W. H. Towner? 

Ae That is correct. 

Q. And when was that taken? 

Pe Siiatawae taken the 2lst of Mayai945—0n 
the 22nd of [101] Mav it was surrendered because 
it wasn’t large enough. He took a larger box. $8.00. 

Mr. Trowbridge: What mstitution are you re- 
ferring to? A. Out owineeand. 

Q. What bank? 

A. American Trust, inasmuch as the American 
Trust used that green card for a year or so hefore 
we changed, we used their card. 

Q. (By Mr. Ruiz): The card to which reference 
was just made was the card issued by vour em- 
plover? A. Yes. 

@. And that was opened on what date? 

A. I think it was May 21st, wasn’t it? 

@. And you sav that was surrendered 

A. On the 22nd and taken this box. 

Q. Of May, 1945? 

A. That is correct: he took an $8.00 box. 

@. Mother’s maiden name savs ‘‘Frances Rus- 
sell’’ on this card. A. Wess 

Q. I would hke to offer that as Plaintiff’s next 
exlnbit in order and in lieu, pursuant to the stipu- 
lation, substitute a photostatie copy. 

My. Trowbridge: May I see it? T would like to 
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vet the sequence of this right. This box was sur- 
rendered on May 22, 1945. Is there a card that 
shows when this one was opened in [102] the Amer- 
ican Trust ? 

A. Yes, right there on the 21st, on the reverse 
side. The renting is on one side and the surrender, 
cancellation, is on the other side, reverse side. That 
is his handwriting there. 

Mx. Trowbridge: Thank you very much. 

Q. (By Mr. Ruiz): I notice you said that is 
his handwriting. Where is the handwriting of the 
applicant on this card? 

A. I am pretty sure he put the date down and 
the address, his name, and ‘‘San Francisco”’ 

The Court: Raise your voice so the reporter can 
hear you. 

Q. (By Mr. Ruiz): In other words, the renter 
signs in his own handwriting, is that correct? He 
did on that card? A. Wes 

Q. He did on this card? 

A. Most of the time they do unless the address 
has been changed. 

Mr. Ruiz: I would lke to offer as Plaintiff’s 
next exhibit in order the last document referred to 


by the witness. 
Mr. Monell: Is this the one that was cancelled? 
Mr. Ruiz: Yes. 
Mr. Monell: 2173? 
Mr. Ruiz: Dated May 22, 1945, 
Mr. Monell: That was Box A-2173? 
Mr. Ruiz: Safe No. A-2173. 
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The Clerk: Plaintiff's Exhibit 8 admitted and 
filed in [103] evidence. 


(Card re Safe No. A-2173 admitted and re- 
ceived in evidence and marked Plaintiff’s Fx- 


hibit 8.) 


 eGe, Mr. Ruiz): Calling vour attention, to 
Plaintiff’s Exhibit 6, being the original contract 
dated January 9, 1943, on the reverse side thereof 
it gives an address, 220 Golden Gate Avenue, and 
it says ‘‘Notify Lois Umsen.’’ Can you tell me, if 
you know, who put that name of the sister down 
there, Umsen ? 

Ww Well, I am pretty sure that is Mr. Jones’ 
handwriting. 

Q. Mrs. Jones? 

A. Mr. Jones. Both he and she were then Mr. 
Jones. 

Q. Whois Mr. Jones? 

A. He was the man that ran that vault; it used 
to belong to the Brotherhood Bank. 

Q. Are vou acquainted with Mr. Jones’ sig- 
nature ? 

Mr. Trowbridge: Just a moment, please. 

A. Wes, that’s right. 

Mr. Trowbridge: Just a moment. Will it he 
understood we have the same objection to this testi- 
mony that we made to the other testimony ? 

The Court: <A running objection. 

Mr. Trowbridge: It is a running objection, your 
Honor, subject to a motion to strike? 
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The Court: Right. 

Q. (By Mr. Ruiz): Are you acquainted with 
Mi. Jones’ signature? [104] A. Yes. 


Q. And his handwriting? 

A. I wouldn’t say too much of his handwriting. 
@. You have seen his signature before ? 

Ae, “Wes. 

Q. And that is his signature? A. Yes. 


Mr. Ruiz: My. Clerk, I should have given you 
the photostatic copy in heu of the original and I 
will do that at the present time. 

Q. (By Mr. Ruiz): T notice that you have two 
more cards in your possession. Which is the next 
card in order as to date? A. This one here. 

Q. The card you are now handing me? 

&, Bhat’s right. 

Q@. And that refers to safety deposit box No. 
A-1917? A. SThat’smacht. 

Q. And the renter was a W. H. Towner? 

A. That is correct. 

Q. Insofar as his signature is concerned ? 

A. That is correct, yes, sir. 

Mr. Trowbridge: What bank? 

Mr. Ruiz: Savings Union office, San Francisco, 
California; is that correct? [105] 

A. Yes, that is correct. 


Q. Is that the bank? A. ies. 
Ma. Trowbridge: That is part of the American 
Trust Company ? A. American Trust. 


Q. (By Mr. Ruiz): And it says ‘Introduced 
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by A-1861 and A-2173.’’ What does that mean, if 
you know ¢? 

A. Well, we carry those on as references. 

Q. And what do those references indicate, if 
anything ? 

A. ‘They at one previous time have had that box. 

Q. I see. Mm “That bom).rémier: 

Q. And can you tell when this was surrendered, 
this box ? 

A. Yes, that was surrendered on February 10, 
1947. 

Mr. Ruiz: I would hike to offer as Plaintiff’s 
next exhibit in order the document just referred to. 

Mr. Trowbridge: Let me see it. 

Mr. Ruiz: And in lieu of the original substitute 
by stipulation of counsel a photostatic copy thereof. 


(Photostatic copy of card re Safe No. A-1917 
admitted and received in evidence and marked 
Plaintiff’s Exhibit 9.) 


Q. (By Mr. Rmz): Did you personally ever 
see Mr. Towner? 

A. Yes, quite often. I waited on him quite a bit. 

Q. You knew what he looked like? [106] 

A. Yes, sir. 

Q@. I think you have one more ecard left, sir. 

A. Yes, sir. 

Q. I notice that this card bears a date, Savings 
imion olice, February 10, 1947, and it says ‘‘In- 
trodueed by A-161, A-2173 and A-1917.”’? And like- 
wise 1s signed by the renter under the signature 
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mow Fie Towner?" A. “Phat as Comer 

Q. And up here on top it says ‘‘W. H. Towner, 
deceased.’’ Can you tell me who put the word ‘‘de- 
ceased’’ on there? ne tid: 

Q. You did? Who told you that he had died, 
if vou remember? 

A. If I am not mistaken, it was a party sae 
said his name was Sidebotham. 

Q. Somebody by the name of Sidebotham? 

A. A young man who said his name was Side- 
botham, looking out for his father’s possessions. 
He had quite a few keys. I couldn’t find that name 
in my place. I couldn’t find any of the keys that he 
had present. We had quite a little talk there about 
what different banks he may go to. Then all of a 
sudden he pulled out some photographs. As soon 
as I saw the photograph I showed it to the lady 
and I said, ‘‘That is so-and-so, isn’t it?’’ I couldn’t 
eall the name at the time that she did and I said, 
“That’s it.”’ Then he did pull out a key out of his 
pocket that belonged to that box and the identifica- 
tion was made. [107] 

Q. Did he say that was his father’s photograph? 

A. Yes. 

Q. He said the photograph was his fathe:—that 
is, Mr. Sidebotham—did he? A. Yes. 

Q. And this photograph was the same man that 
had been signing wider the name of Towner? 

A. lita. 1S. Correct, 

Q@. <And the one that you had always been seeing 
there? A. Yes. 
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Q. You have been there how many years? 

A. Tam on my forty-third. 

Q. And when that was located Mr. Katz came 
you see that gentleman over there—and 


over here 
he took over everything that was in it, didn’t he? 

A. ‘That is correct. It was examined by the In- 
heritance Tax man, Mr. Kane, who is with the 
pate, a very fine fellow. 

Q. And that is the signature of Mr. Katz? 

A. That is, yes. I witnessed that. 

Mr. Ruiz: I would like to offer this document 
as the next exhibit in order. 

Mr. Monell: Is that the same box you referred 
to, A-1917, or the new 
Miia 2917. 

he Court: It will be admitted and [108] 
marked. 
The Witness: That is the new one. 


Mr. Ruiz: Apparently he kept egcttme larger 
boxes. 

The Witness: That is the new one. He went 
to that one on account of a lost key. It was the 
same size as the last one—they are two of the same 
size, but he transferred from one to the other on 
account of the lost key. 

Q. Do you remember he had more than $63,000 
in cash in that box? 

A. JT heard it, but I didn’t count it. I heard it. 

Mr. Monell: JT ask that the answer go out as 
being hearsay. 

The Comt: It may go out. What he heard may 
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eo out. IT take it Katz counted the money; I don’t 
know. 

The Witness: A couple of times. 

Mr. Ruiz: I think that is why he has this big 
briefcase here. 

The next exhibit in order is being offered by the 
plaintiff at this time. 


(Photostatic copy of card re Safe No. A-2917 
received in evidence and marked Plaintiff’s 
Exhibit 10.) 


Mr. Ruiz: You may cross-examine. 


Cross-Examination 
By Mr. Monell: 


Q. Mr. Byrne, you have no personal knowledge 
of any of the transactions of vour predecessors, that 
is, the Savings Bank and the Brotherhood Bank, 
so far as this box is concerned, isn’t that true? [109] 

A. Just as we took these records over. 

Q. Do the records which you have show how 
many times the decedent had access to this box? 

A. At our place? 

Q. No, so far as the predecessors are concerned. 

A. No, we had a record, a couple of boxes of 
those access tickets, but we didn’t keep them. 

Q@. Do your present records show, since the 
American Trust Company took over the prior in- 
stitution, how many times the decedent went to that 
hox / A. Yes, sir. 

Q. And have you those records with you? 
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A. No, I haven’t. 

Q. Do you know by any chance of your own 
knowledge how many times he had access to that 
box? 

A. Oh, just guessing, I would say fifty or sixty 
times. 

Q. Over what period of time? 

A. The time that he has been with us since °44 
until the time he passed away. I had a hst—I made 
a list of them. 

Q. To whom did you furnish that list? 

A. It was given to several different people. Sev- 
eral different times I made that list. 

Q. And you wouldn’t know, nor would that lst 
disclose, whether he put anything in the box at 
those times or whether he withdraw from the box 
at those times? [110] A. No, it would not. 

Q. As to any contents of the box at the time it 
was opened after Mr. Sidebotham’s death, you 
wouldn’t know how long those particular contents 
had been there, would you? 

A. No, I have no idea. 

Q. You mentioned that this last box was opened 
because he lost the key to box 1917, I believe; is 


that correct ? A. Yes 

Q. What is there on that card that indicates that 
to you? A. That the key was lost? 

Q. Yes. 


A. At that time we put this little sticker on, 
‘*Key lost,’’ and the date it was reported. 

Q. Oh, I see. Does that sticker show on the 
label ? A. Yes, it is on the photostatic copy. 
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Q. I overlooked that. 

A. And a clip is also put on the box. 

Q. When a key is lost, then what happens to the 
old box? 

A. It is surrendered by him, he takes a new box, 
and that lock is changed before it is rerented again. 

Q. Is that a considerable operation that takes 
some time? 

A. Oh, yes, yes; the safe company does it for 
us. We don’t do our own changing; that is done by 
the safe company. We don’t know what the 
change is. 

Q. The only reason you don’t change the par- 
ticular lock and [111] give him a new key is on 
account of 

A. Sometimes they have found the other key and 
come down with it and couldn’t get in and we have 
a lot of trouble. 

Mr. Monell: I think that is all, Mr. Byrne. Mr. 
Trowbridge may have some questions. 

Q. I wonder, Mr. Byrne, could you supply us 
with that list of the dates? Do you have that at 
your bank? A. Yes, I have. 

Q. I don’t like to ask you to come back; we 
would like to have it. 

A. I will mail it to you if you wish. Tt might 
take a couple of hours to make it. 

Q. You don’t have any extra supply of copies? 

A. L have the original, and from the original I 


make copies. 
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Q. Is it as Jong as that? You say it will take 
two hours? 

A. It is a batch. I have got each contract and 
each access for each box. 

Q. I think you are slandering your secretaries 
down there to say that it would take two hours to 
copy a list of a couple of pages. 

Mr. Monell: Will we be proceeding a couple of 
days? If he mailed it to us here wouldn’t it get 
here before the case concluded ? 

Mr. Ruiz: I don’t know. I might ask him a gen- 
eral question at this time. [112] 

@. You made up these lists before ? 

A. Yes. 

Q. Taking the arbitrary date, November, 1946, 
were more visits made before or after? 

A. Oh, I wouldn’t be able to remember that: I 
would have to get that statement. 

Mr. Monell: Possibly we could arrange, if you 
would have that done. 

The Court: Maybe counsel has got a copy. Have 
you got a copy? 

Mr. Ruiz: No, your Honor. I have never been 
furnished with that hist. 

Mr. Monell: Mr. Fontes doesn’t have a copy 
either, your Honor. I was going to suggest that if 
you will have that typed on the bank stationery we 
could pick it up at the close of the session this 
afternoon. 

The Witness: I wil] have it ready by half past 
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four this afternoon. I could bring it to your office 
if you want. 

Mr. Monell: If you could do that. 

The Witness: Where is your office? 

Mr. Ruiz: Counsel, will you request him to make 
a duplicate copy? 

Mr. Monell: And will you make a duplicate 
copy so Mr. Ruiz could have one and send it to 1019 
Mills Building ? 

The Witness: Yes. [113] 

Mr. Monell: Thank you, very much. 

The Court: Is that all from this witness? 

Mr. Ruiz: That is all from this witness. 

The Court: You might relax now. 

Mr. Monell: Thank you. 

Mr. Ruiz: Thank you, sir. [113-A] 


FRANK J. FONTES 
called as a witness on behalf of the plaintiff; sworn. 


The Clerk: Please state your name, your occu- 
pation and your address. 

A. Frank Fontes. I am an attorney. The ad- 
dress is 360 Phelan Building. I also have an office 
in the City Hall. I am attorney for the Public Ad- 
ministrator. 

The Court: Who is the Public Administrator ? 

A. W. A. Robison. 

Q. Where is he? 

A. He is up at the office now, I believe, unless 
he is out on safe deposits. 
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Q. Does he depend on you to take care of this? 

A. Well, I handled this long before he came into 
the office. This came into the offiee in about 751 or 
’o2 and he hasn’t been there that long. 

Q. What is his name? A. W. A. Robison. 

The Court: I’m afraid I’m getting old. I used 
to know everybody at the City Hall. 

A. He was connected with Hetch Hetchy for a 
while and then the San Francisco Water Depart- 
ment. 

The Court: Well, he knows me, then. They all 
know me. 

Direct Examination 
By Mr. Ruiz: 


Q. You have the estate of Robert [114] Side- 
botham under your supervision and control ? 

‘A. Yes sir. 

Q. In your capacity as Public Administrator? 

A. Well, Iam attorney for the Public Adminis- 
trator. It has been under the control of the Public 
Administrator, first with Phil C. Katz, and then I 
was in there for a short time while they were hold- 
ing examinations, and then Mr. Robison is now the 
Public Administrator and he has the estate under 
his control. 

Q. He has delegated you authority particularly 
to take care of this estate? 

A. Yes; I have been taking care of it from its 
inception. 

Q. For and on behalf of the Public Adminis- 
trator ? A. Correct. 
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Q. Now, one of the authorities of your office is 
to collect and take charge of decedents’ estates? 

A. Correct; yes, sir. 

@. And you then file an inventory pursuant to 
your duties? A. Yes. 

Q. Is the County Clerk here with the file? 

A. No, Mr. Powers was here yesterday; I don’t 
see him here today. 

Mr. Ruiz: I asked him to come down here this 
morning. Now we need the file. 

The Court: He was here all day yesterday. Why 
didn’t [115] you call him? 

Mr. Ruiz: I told him to come here this morning, 
sir. I will have to telephone him. 

The Court: We will take a recess. 


(Recess. ) 


The Court: You may proceed. 

Q. (By Mr. Ruiz): Now, pursuant to your 
authority to collect and take charge of the dece- 
dent’s estate, you did in fact file an inventory? 

A. Yes. 

Mr. Ruiz: JI have showed a photostatic copy of 
an inventory that I gave to counsel, and I would 
like to show the witness a photostatic copy of an 
inventory and ask you if that is the inventory 
which appears in the original files, sir. 

A. Yes. I can’t recall item by item, but I have 
looked at it and this appears to me to be a copy. I 
see these appraisers there and I recognize 

Q. The signature? 


Helene Marceau Sidebotham 151 


(Testimony of Frank J. Iontes.) 

A. Yes. That appears to me to be an inventory 
—the inventory we filed, yes. 

Q. And what was the estate appraised at insofar 
as the total is concerned ? 

A. Well, you mean this—in this jurisdiction, this 
figure shown here, $113,219.74. [116] 

Q. Do T understand that proceedings were had 
in other jurisdictions as well? A. Oh, yes. 

Q. Does the local file indicate the appraisal as 
to those assets? 

A. Well, I have the copy of the federal return, 
vour Honor, which shows sort of a collective lst of 
assets purporting to be here and in Idaho and in 
Colorado. 

Q. Fine. Now, with respect to the particular 
item that I am still making reference to and which 
is in your band he “Yes, 

Q@. May I have it, please? Ae “Yess 

Q. I notice that in the heading it savs, ‘‘In the 
matter of the Estate of Robert Russell Side- 
botham,’* and that there are other names there: 
‘Also known as Robert R. Sidebotham, Robert 
Sidebotham, R. R. Sidebotham. Russell Side- 
botham, R. Russell Sidebotham, Edward W. Side- 
botham, George W. Anderson, George William 
Brown, George W. Fenton, E. W. Hutton. Edward 
Hutton, Edward W. Hutton, W. H. Jackson, R. R. 
Smith, Russell R. Smith, George William Smith, 
Russell Robert Smith, George R. Stone, George W. 
Thompson, W. H. Towner, and William Towner, 
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Deceased.’’ Can you state why those names appear 
on the caption? 

A. It was reported to us that the decedent was 
also known [117] under other names. Names were 
furnished to us by other persons; I think possibly 
from one of his sons; an attorney representing 
Mrs. Ramsey, and also from one of the adminis- 
trators over in Idaho or Colorado, I am not sure. 

Q. And did you in fact accumulate assets in that 
inventory and appraisal under those various names? 

A. Yes, some of them. I can’t positively take 
each name and say, for example, Towner is one of 
the names he used on that safe deposit box. 

@. He had other bank accounts, didn’t he? 

A. Yes. 

@. And your records indicate where you re- 
ceived funds from such other banking institutions? 

A. Yes, they would. The ledgers would show 
that. I see them listed here on the inventory giving 
the names of the banks. I recognize some of these 
accounts. 

Q. Will you refer to the accounts and state what 
you recognize about the accounts concerning the in- 
ventory ? 

A. First, that currency was from a safe deposit 
box in the American Trust Company. 

Q. And how much was the currency? 

A. $64,770. 

Q. Yes; continue. 

A. Some of this apparently is part of the con- 
tents of the safe deposit box of the Eureka Federal. 


Helene Marceau Sidebotham 153 


(‘Testimony of Frank J. Iontes.) 

We took charge of [118] that one down here. Of 
course, obviously, we took charge of al] of these 
various monies that are shown in this inventory, 
that’s for sure. 

Q. Under what name did he have an account in 
the Eureka Iederal ? 

A. Jf ean’t tell you from memory. I would have 
to take each bank and refer right to our records, or 
in some instances the ledger don’t show the name, 
just shows what bank we got it from, and possibly 
the number of it, and also whether it is a savings 
or commercial account. 

Q. Where is that ledger that you make refer- 
ence to? 

A. ‘That is in our office in the City Hall. 

Q. And that ledger will indicate from what in- 
stitution it came? 

A. Well, I can’t from memory say. Generally 
speaking, there is some notation on the ledger as 
to where that item came from. But I might have 
to, in turn, refer to the ledger—to a journal for the 
item. 

Q. Will you bring the ledger and the journal 
this afternoon, sir? A. All right. 

Mr. Ruiz: At this time I would like, in leu of 
the inventory and appraisal which is on file, offer 
as Plaintiff’s exhibit next m order, a photographie 
copy thereof, stipulated to by the adverse [119] 
counsel. 

Mr. Monell: Is that certified by us? 
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The Witness: There’s the file stamp on the back 
of that. 

Mr. Ruiz: Yes, it is certified by the County 
Clerk of the City and County of San Francisco and 
it has the seal of the Clerk’s office. 

Mr. Monell: We will stipulate to the introduc- 
tion of the photostatic copy. 

The Court: Let it be admitted and marked next 
in order. 

The Clerk: Plaintiff’s Exhibit 11 admitted and 
filed. 

(Whereupon, copy of inventory and ap- 
praisal was received in evidence and marked 
Plaintiff’s Exhibit No. 11.) 


Q. (By Mr. Ruiz): Has it ever been deter- 
mined that the ownership of the properties inven- 
toried by your office belonged to any person other 
than the decedent? 

A. It has not finally been determined; there is 
an action pending to determine, a claim filed. 

Q. The question is, has it ever been so deter- 
mined ? A. The answer is no. 

Q. Mr. Fontes, has your office ever marshalled 
any evidence pursuant to its duties which proves 
where the decedent procured the funds and the 
monies which go to make up his estate? 

A. No, no, we don’t usually establish proof of 
ownership. If we find monies on deposit in the 
name of a deceased [120] person and we are han- 
dling the estate, we take charge of that account. 


Helene Marceau Stdebotham 155 


(Testimony of Frank J. Fontes.) 

If there are other claimants asserting any title to 
it, then they either bring suit against us or file some 
sort of a elaim. 

@. Have you ever been able to determine when 
the funds and the monies which go to make up the 
decedent’s estate first came into existence? 

A. No, no, that is part of the matter that is 
being tried in another action now as to the source 
of his present or the monies that he owned at 
death. And I refer to the deeedent. 

Q@. Have you any evidenee to prove that monies 
and funds of the decedent inventoried by you were 
not earned by decedent before the month of Novem- 
ber, 1946? 

A. Your question is, have I any proof as to 
whether they were carned prior to a certain date? 

Q. Yes. 

A. Ihave no proof as to when they were earned. 

Q. Now, isn’t it a faet that the deeedent left no 
books of account of any kind? 

A. No, no books of decedent—books of account 
of the deeedent ever came into our possession. 

Q. Now, you mentioned something about the In- 
ternal Revenue Department a little while ago. 

RK, Wes. 

Q. Have you inquired whether the United States 
Internal [121] Revenue Department has aeceumu- 
lated any evidence concerning the period of time as 
to when the decedent earned or reeeived the monies 
which you inventoried ? 

A. ‘They filed a len against the estate for over 
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$149,000 in which they list income starting with 
1946 and running through 1951, and then they take 
the tax on what they eall a net worth basis and they 
have added penalties and they have added interest 
on top of that, and the total of all those figures for 
all that period is over $149,000. 

. Is there in the file, the original file, a copy of 
that lien? A. Yes. 

Q. Which indicates what you have just stated? 

A. Right. 

Mr. Ruiz: Mr. Powers, do you have the files? 

Mr. Powers: Yes. 

Mr. Ruiz: May it be stipulated, counsel, that 
these files are the official files of the estate of Robert 
Sidebotham, Deceased ? 

Mr. Trowbridge: Correct. 

Q. I am handing you the official file, sir, and 
with respect to the last question will you refer to 
the Internal Revenue—— 

A. Yes, this first paper that I came to, your 
Honor, marked ‘‘Claim of the United States for 
taxes’’ appears to [122] be the one, yes. 

Q. Now, let me make reference to that document 
to which reference you have made. That was filed 
February 27, 1953, was it not? A. Wessne 

Q. Now, is there located in that file a compara- 
tive statement of certain assets concerning income 
and tax liability that was ever called to your at- 
tention ? 

Mr. Trowbridge: What document are you re- 
ferring to, counsel ? 


Helene Marceau Sidebotham 157 


(Testimony of Frank J. Fontes.) 

Mr. Ruiz: I will have to go a little bit further 
along this and then we will get to that. 

Q. Now, on February 11, 1953, in that file, will 
you please observe what you filed on that date? Is 
it not a fact that on February 11, 1953, you peti- 
tioned for instructions to incur expenditures for 
the specific purpose of investigating when Mr. Side- 
botham earned or received monies ? 

A. We did file petitions on more than one ocea- 
sion, I believe. 

Q. Now, will you look in the file for the date 
February 11, 1953? A. February 11, ’53? 

Q. Yes, sir. 

A. I have one February 13, 1953, for imstruc- 
tions. 

Q. To employ William Dolge & Company, cer- 
tified public [123] accountants, to make an investi- 
gation? 

A. I don’t know; I came to a notice here. We 
did file a petition to employ William Dolge—I ean 
answer vour question without looking at that date; 
we did file such a petition and secured such an 
order. 

@. The reason [I am making reference to the 
petition is because you make a statement there, and 
I want to read it into evidence, February 11th, 
1953. 

A. The dates don’t seem to be in order. I have 
come to the 13th. 

Q. That is one of them. Let me see if I ean 
find it. 
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The Witness: This begins in 753. 

Mr. Ruiz: Here we are. I have found it. 

The Court: I was going to suggest maybe the 
clerk is more familiar with these documents than 
you are. He might possibly help you. 

Mr. Ruiz: I think we have found it here, Febru- 
aby Vile t955: 

A. Yes. 

The Court: The lost is found. 

Q. (By Mr. Ruiz): Is that the petition where 
you asked the Court for instructions to employ 
William Dolge & Company, certified public account- 
ants, to make an investigation ? 

A. Let’s see; the name of the person here par- 
ticularly 

Mr. Ruiz: Let’s see if there is some other docu- 
ment— [124] here it is, February 11th. That’s it. 

Q. Isn’t it a fact that on February 11, 1953, you 
filed a document wherein you say the following— 
that is your signature, isn’t it? 

A. Yes, it is; yes. 

Q. And it contains the signature of Mr. Delger 
Trowbridge as well? A. Yes. 

Q. ‘‘The Internal Revenue Bureau refuses to 
disclose any of the facts in its possession as to how 
and on what evidence it based its jeopardy assess- 
ment. Said decedent left no books of account of any 
kind but did leave bank accounts, cash and other 
assets in various banks of the state of California 
and elsewhere and left a mass of miscellaneous 
documents in Idaho, which material has been de- 
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livered to Delger Trowbridge, your petitioner’s 
special counsel.’’ mh Yes 

Q. Is it not a fact that the Internal Revenue 
Department has refused to give you information 
coneerning the time A. Is what? 

Q. Is it not a fact that the Internal Revenue 
Department has refused to give you information as 
to the time when the decedent acquired these 
monies ? 

A. Well, only what I assumed from the tax 
lien, and I [125] assume from the tax hen that that 
levy of that hen by the calendar years of ’46 to 751 
means what it says: hat during those particular 
years that is what he made. 

Mr. Monell: Just a moment. If the Court please, 
for the purpose of the record, | would like the an- 
swer of the witness insofar as it 1s bis assumption 
of that being the amount that the decedent made go 
out as being the conclusion of the witness. 

The Court: I think maybe we can agree on that. 

Mr. Ruiz: Very well. It should go out anyway. 

Q. Now, on the question of the time when the 
monies which went to make up the assets of the 
decedent were accumulated, did William Dolge & 
Company, certified public accountants, render a re- 
port to you? A, Wes: 

Q. Do you have that report with you? 

A. I had a copy. 

@. May I see the copy? 

A. I think I delivered that to Mr. Trowbridge. 

Mr. Trowbridge: Yes, 1 have it here, and it is 
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addressed to me. J think it is a privileged communi- 
cation that counsel is not entitled to. 

Mr. Ruiz: Aren’t you attorney for the Adminis- 
trator ? 

Mr. Trowbridge: I certainly am; I am rep- 
resenting him in this case. [126] 

Mr. Ruiz: And didn’t the estate pay money for 
that? 

Mr. Trowbridge: J assume it did. 

Mr. Ruiz: And was this not filed pursuant to the 
duties in an estate for probate filed in California 
by the Public Administrator ? 

Q. Now, isn’t it a fact that when this firm of 
public accountants began to investigate pursuant to 
your petition that you asked that he investigate only 
the income of the decedent between the years 1946 
to the time that he died? 

A. I have had—I am not aware of that specific 
instruction. It could have been, because I think 
that that evidence was required largely on account 
of this very high levy of $149,000 which would ex- 
haust the estate. 

Mr. Ruiz: Your Honor, I am looking for a para- 
eraph where he was asked to do that. I will find 
that later so as not to take too much time. 

Q. William Dolge & Company was in fact paid 
the sum of $1,500, you said, to find out if the de- 
cedent’s assets were accumulated after 1946; is that 
not true? 

A. They were paid. I don’t recall the amount. If 
it is set forth in the account, of course, that would 
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be correct, but I don’t carry in mind the amount 
they were paid; but they were paid, that is true. 

Q. And these licensed accountants wrote a letter 
to your special counsel, Mr. Delger Trowbridge, 
about their investigation? [127] 

A. J wouldn’t know what they wrote to Mr. 
Trowbridge personally; I know generally what was 
going on, but I ean’t be specific about that. 

Q. Well, didn’t you get a copy of the letter? 

A. I ean’t recall now. There was so much cor- 
respondence went on in reference to this estate that 
I can’t carry in mind what copies I received. 

Q. Will you look for such a copy during the 
noon recess ? 

A. <A copy of the letter written by Dolge to Mr. 
Trowbridge ? 

Q. That was sent to you. 

A. A copy sent by them to me? 

Q. Yes. 

A. I will look and see. Do you know about what 
year you are referring to? 

Q. Pursuant to the petition filed for special in- 
structions to which reference I have been making. 

a -Adl right. 

Q. On April 2nd I believe you made reference 
to the fact that. your office filed a report made up 
by the Umited States Treasury Department from 
which it appears that the decedent did not file in- 
come tax returns for the years 1946, ’47, 748, ’49 
and 750. 
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A. They filed a tax len, yes. Is that what you 
call a report? Yes, it is. [128] 

Q. That the decendent didn’t file any returns? 

A. That is what their tax lien is based on, ves, 
because—— 

Q. Because the decedent did not file an income 
tax return ? A. That is what the tax lien says. 

Q. As administrator of the estate, have you any 
evidence that the decedent did file a report wherein 
he reported income received or earned by him for 
the years 1946 to the date up to and including the 
year 1950? 

A. Not for ’46 or anything after that. I think 
for ’45 he made a report of some earnings at a 
shipyard or something like that. 

Q. Let me see; the decedent died in 1951, didn’t 
he? A. Yes. 

Q. And the year 1951 was his last taxable year 
on earth? 

A. Yes, he died in December of that year shortly 
before Christmas. 

Q. He did make a report that he received in 
1950, or was it ’51, the sum of $10,000? 

A. If he did, I don’t know about it. 

Q. I believe that there is in that file—I am going 
to call your attention to this schedule again because 
it was taken from the file at one time, wherein 
there is set forth the following information: That 
the decedent, according to the files, made no income 
or reported no income 

Mr. Trowbridge: Just a moment, please. You 
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are veferfing [129] to a piece of paper that we 
haven’t seen. May we see that paper, please? 

Mr. Ruiz: No, this isn’t the paper. I am refer- 
ring to his independent recollection, if he knows 
where in that file something else T will have to get 
Out Oi 24: 

A. I do not recognize the document vou held in 
your hand at all. I mean to say entitled a compara- 
tive statement of income over this period of years. 
J am not familiar with it. 

Mr. Ruiz: Here is one of the letters. 

The Court: Do you have that letter? 

Mr. Trowbridge: What do you mean? 

Mr. Ruiz: Concerning his net income. I will ask 
the witness: 

Q. Now, I am showing you another document 
here where it refers to the decedent’s net income 
with respect to reports filed by him before the 
Bureau of Internal Revenue, and in 1946 it says, 
‘None filed.”’ 

Mr. Trowbridge: Just a moment. That document 
is not in evidence. 

Mr. Ruiz: I am going to have him identify it, 
if I can. Up to 1950—and then in 1951 

Mr. Trowbridge: Just a moment, please, vour 
Honor. He is reading things into the record from a 
paper that has not been identified or authenticated 
Ih ahy way. 

The Court: He is trying to identify it. [130] 

Myr. Trowbridge: J know, but he shouldn't be 
reading the whole document in evidence. That is my 
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objection. Mr. Fontes can look at it and say what 
he knows about it. 

The Witness: I don’t recognize this document 
at all. I don’t know whether the tax lien has got 
this same stuff in it or not. The penalties and the 
tax seem the same to me because they add up the 
same, but that at the top here, 1946 up to and in- 
cluding 1950, they say, ‘‘None filed.’’ And ’51, ae- 
cording to this paper, they have $10,015.06. Let me 
see the tax lien. 

Mr. Ruiz: Now, will you look through the reec- 
ord, and particularly where the government has 
filed matters. 

The Court: Counsel, may I inquire, where did 
you get this document? 

Mr. Ruiz: I think I got it out of the file. 

The Court: What file? 

Mr. Ruiz: One of these two files that are here, 
your Honor. 

The Court: Proceed. 

The Witness: It may be there, counsel, but I am 
just not familiar with it. I don’t reeall of seeing 
that data that is along the top there. 

Mr. Ruiz: May I mark this for identification at 
this time? 

The Court: It may be marked for [131] identi- 
fication. 

The Clerk: Plaintiff’s Exhibit 12 marked for 
identification. 
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(Whereupon, document referred to was 
marked Plaintiff’s Exhibit No. 12 for identi- 
fication. ) 


Q. (By Mr. Ruiz): It may appear in the docu- 
ment—I am not too sure, filed February 27, 1953. 
Do you want to look at the other? A. Yes. 

Q. February 27, 1953? A. All right. 

Mr. Ruiz: No, that is something else. I’m sorry. 

The Court: Is it possible this might be a 
forgery ? 

A. I have a suspicion that was a return which 
might have been filed by us, wasn’t it, after he was 
dead? He didn’t file a return the same year he got 
killed in. 

Mr. Ruiz: I will have to devote my noon hour 
to going through that file, your Honor, I can see 
that. I am trying to proceed as far as I ¢an without 
wasting the Court’s time any more. 

Q. On May 18, 1953, your office filed a petition 
for instructions wherein the firm of Krout & 
Schneider had been employed to investigate the loca- 
tion of assets of the decedent under a series of 
different. names and aliases, and in that petition 
you felt that Krout € Schneider should be paid the 
sum of $1,065.70, did you not? [132] A. Yes 

Q. May 138, 1953? 

A. Yes, we filed a petition to employ Krout & 
Sehneider. 

Q. Now, three months later, on August 13, 1953, 
you likewise filed another petition wherein vou 
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thought that Krout & Schneider were doing so well 
that you felt that they should get $500 more; is 
that not true? 

A. If it is set forth in the petition and you are 
asking me if that is the record, that is correct. 

Q. Well, does the record not contain such a peti- 
tion which was filed? 

A. J can’t remember the contents of each peti- 
tion, but generally speaking, we employed Krout & 
Schneider, and I have a recollection they did come 
back and ask for more money after they performed 
one duty or got one report in, they suggested for 
more money they would do something else, but I 
can’t remember the details of it. 

Q. Now, a confidential report was rendered by 
this firm; is that not true? 

A. JI believe you are correct. 

@. And this report covers the activities of the 
decedent before the year 1947 as well, did it not? 

A. I don’t—I would have to refresh my memory. 
I can’t say what the report of these investigators 
contained without referring to the report itself. I 
could probably locate [1383] that report maybe 
during the noon hour, unless we took time now, 
because the file is very voluminous and it is very 
difficult to familiarize myself with an entire suit- 
ease here full of papers. 

Q. That is true. Will you try to locate that con- 
fidential report, sir? A. Yes, I will. 

The Court: So that your lunch is not interfered 
with, I am going to take an adjournment now and 
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if all of these documents are available, all of you 
ean get together and find out where they are and 
what they are. 

Mr. Ruiz: Thank» you, six. 

The Court: If that is agreeable to everyone, we 
will take an adjournment until 2:00 o’clock. 


(Whereupon, an adjournment was taken to 
2:00 p.m. the same day.) [134] 


Afternoon Session, October 25, 1955 


FRANK J. FONTES 
resumed the stand. 


Direct Examination 
(Continued) 
By Mr. Ruiz: 


Q. Just after the noon recess when you got 
down from the witness stand, you handed to Mr. 
Trowbridge an envelope that contained a report, 
did you not? 

A. Yes, I gave Mr. Trowbridge the report in 
the Dolge matter, and I believe he had the one in 
the KKvout & Schneider. 

@. And you had that report in vour possession 
when I was questioning you this morning ? 

A. Krout & Schneider, no. 

Q. The Dolge report? 

A. Yes. I gave that to him today or yesterday, 
I have forgotten; I gave it to him, though. 
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Q. At noon? A. JI am not sure about that. 
Q. Do you recall having a conversation with me 
during the noon hour? A. Yes. 


Q. And do you recall telling me that you were 
just giving it to Mr. Trowbridge? 

A. I had given him the Dolge report. At any 
- rate, he had gotten it. He had both reports. 

Q. Very well. Calling your attention to the file 
again, [135] I believe we were talking about the 
Bureau of Internal Revenue. A. Yes. 

@. And there appears a registered letter which 
is made an exhibit therein of a petition for instruc- 
tions filed April 21, 1953. A. Yes. 

Q. Is that not so? A. Yes, sir. 

Q. There is reference made to an exhibit called 
Exhibit A therein ? A. Yes. 

Q. And calling your attention to Plaintiff’s Ex- 
hibit 12 for identification, I will ask you if you 
have compared that with Exhibit A or the portion 
thereof. 

A. Yes, that is the same thing. First it has got 
the income stated: 

Mr. Trowbridge: May I see it a moment? 

A. Yes. This and that are the same. That is the 
method upon which they arrived at their income 
for these various years. Down here is the tax and 
penalties. 

Mr. Ruiz: Very well. At this time I would like 
to offer Plaintiff’s Exhibit 12 into evidence. 

The Court: Let it be admitted and marked. 

Mr. Trowbridge: We will object to that, your 
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Honor, as [136] being hearsay. The proper founda- 
tion isn’t Jaid for it. Tt is obvious it is a copy of a 
report of a government agent, and it must he based 
on hearsay. It is obvious on the face of it. 

The Court: Indicate for the purpose of the ree- 
ord the purpose of the offer, counsel. 

Mr. Ruiz: Yes. The law is this with respeet to 
hearsay and the purpose for which it is offered: 
that although a party litigant as a rule cannot be 
concluded or his rights affeeted by the acts or state- 
ments of strangers, but yet insofar as sueh acts 
or statements furnish circumstantial evidenee of 
relevant faets or have any legal operation material 
to the subject of inquiry evidenee thereof is ad- 
missible. Now, the courts will take judicial notice 
of the laws; the courts will take judicial notice of 
the regulations promulgated pursuant to the fed- 
eral requirement that residents shall, if they receive 
income, make a report. That is their duty and their 
legal obligation. 

The conduct of the deeedent is likewise an ad- 
mission against interest. In any admission against 
interest in this case to the elaim asserted by the 
plaintiff, it beeomes germane. 

Now, with respect to this particular Internal 
Revenue report, it is admissible under the theory 
of law I have just stated, because we are going to 
have to indulge in presumptions [137] later on when 
we finally terminate this ease and find out that there 
is no evidence whence, where or how he got the 
money. And all evidence that ean come in by way 
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of circumstantial evidence is going to be important 
for this Court because this Court is going to have 
to indulge in the presumption that the decedent | 
obeyed the law; that the decedent didn’t commit a 
crime with respect to his income; that the decedent 
didn’t commit fraud with respect to his income; 
and this becomes at once material because of the 
fact that it indicates that for the years 746, ’47, “48 
and 749, he did not make any income tax returns, 
which means that it allows us to indulge in the 
presumption he obeyed the law; that he didn’t make 
any money. In ’51 there was a return made by the 
administrator for $10,000 which means that, except- 
ing the sum of $10,000, the money that he acquired 
must have been acquired prior to 1946. That is the 
purpose for which it is offered. 

Mr. Trowbridge: Your Honor, counsel has done 
a lot of testifying in his argument here. It still 
remains the fact that this exhibit is attached to the 
notice of lien in which the government is demanding 
taxes of $149,000, and that in turn was an exhibit 
to a petition for instructions by the public adminis- 
trator, the administrator of this estate, to get 
authority to contest this claim. That appears right 
in the petition for instructions. In other words, the 
Public [138] Administrator is not admitting that 
those allegations in this report are correct. They 
are obviously hearsay. They are simply a memo- 
randum attached to a notice of a lien demanding 
taxes from the administrator of this estate, and 
nothing in the world to back them up. It is obvious 
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on their face that they are hearsay. Proper cir- 
culmstantial evidence is always admissible, but it 
ean’t be based on hearsay. You can’t build up your 
case with circumstantial evidence on hearsay, and 
that’s all this is, is hearsay. Therefore we object 
to it on that ground, and on the ground the proper 
foundation has not been laid and it is immaterial, 
irrelevant and incompetent. 

Mr. Monell: We join in the objection. 

Mr. Ruiz: These are liens that have been filed 
by the United States Internal Revenue Department. 
Paidwaceain. 1 refer to Liberty, Bank v. Ernst,93 
Cal. App. 560, and Liberty Bank v. Nonnemann, 
96 Cal. App. 476, to the effect that these statements 
are relevant and admissible to the subject of this 
inquiry and that evidence therefore is properly 
received by this Court. 

The Court: I am going to allow the testimony 
to go in subject to a motion to strike and overrule 
your objection, and we will have an opportunity at 
that time to examine the authorities that he cites 
as to the admissibility. 

Mr. Trowbridge: Thank you. [139] 

The Court: You haven’t waived any of your 
legal rights. 

Mr. Ruiz: Again I will call your attention, sir, 
to an item contained in the same file under your 
supervision which makes reference to certain monies 
which were located in various names and which 
have now become a part. of the estate. T call spe- 
eifieally vour attention to a comparative statement 
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of certain assets and refer your attention to the 
items therein mentioned, being items 2 to 9, and 
more specifically to one item that says: ‘‘Date ac- 
count established, initial deposit,’’ and then various 
years beginning 1945, ’46, ’47, ’48, ’49, 50 and ’O1. 

Mr. Trowbridge: What is this attached to? That 
is the petition here? 

Mr. Ruiz: That is some of the privileged infor- 
mation. 

Mr. Trowbridge: All right; pardon me. We will 
make the same objection to this line of testimony, 
your Honor; that it is obviously based on hearsay 
and incompetent, irrelevant and immateria] and no 
proper foundation laid. This again is merely a 
petition for instructions and anyone can see that 
it is hearsay. It is not in the form of an affidavit 
as to the particular facts that show in that exhibit 
but was merely put in there for information by the 
Administrator so that he ean tell the Court what 
claims he has to meet and what money he needs to 
investigate these claims. It is obviously hearsay, 
and we will again make that objection. [140] 

Q. (By Mr. Ruiz): Now let us start with the 
depository Eureka Federal Savings and Loan Asso- 
ciation. 

Mr. Monell: Just a minute. 

The Court: Let me try to follow you. What are 
you attempting to do? 

Mr. Ruiz: There are nine items of accounts here, 
your Honor, which indicate the date each account 
was established in accordance with the records of 
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the public administrator. The public administrator 
pursuant to his duty has reduced certain assets and 
accounts to his possession. His possession is the 
possession of the decedent. As a public officer in 
this public file, the administrator perforce must 
predicate his conclusions herein on any minute data 
available to him. 

One way to examine a witness, be he an account- 
ant or any other expert, is to simply straightfor- 
ward have him answer a question. If counsel are 
interested in kuowing on cross-examination how he 
came to his conclusions, that’s their privilege. 

The Court: I don’t follow you in your statement 
as to experts. What experts do you mean? 

Mr. Ruiz: Jor example, when a party, let’s say 
an accountant, testifies with respeet to sums, I think 
the proper procedure is to ask him the conclusion. 

The Court: We are not dealing with an expert 
here, are we? [141] 

Mr. Ruiz: Now we are dealing with a publie 
official. 

The Court: Yes. 

Mr. Ruiz: This public official has made an inven- 
tory. The inventory is in evidence. Now if the 
parties or anyone is interested im knowing how he 
reached that inventory, I think that is a proper 
way to examine him. 

The Court: Is that the purpose you wanted ? 

Mr. Ruiz: Yes, your Honor. 

The Court: I will limit it to that purpose. 

Mr. Trowbridge: I would hke to add something 
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to that. There is one statement that counsel made 
that does not follow, and that is that there is no 
dutv on the administrator to tell anybody where 
the assets came from. All he has to do as adminis- 
trator is to report to the Court what assets he came 
into possession of and to describe them and file a 
sworn inventory and have the assets appraised. 
He is not under any duty to anybody to say where 
the assets came from, and 99 times out of a hundred 
it would be hearsay anyway. And it isn’t shown 
that Mr. Fontes knows of his own knowledge where 
these assets came from. If there is anybody in the 
Public Administrator’s office who knows where the 
assets came from, let Mr. Ruiz produce them, but 
Mr. Fontes can’t tell that. 

The Court: Are you familiar with this item 
under discussion ? 

A. I can state what our records show. I com- 
pared a few of [142] the items with our ledger; I 
ean tell that. 

The Court: Very well; tell us about them. 

A. All right. 

Q. (By Mr. Ruiz): Do you have your ledger 
with you? 

A. Yes, I have the ledger pages and the cash 
receipts book too. 

Q. Fine. 

A. As an illustration, the first item there is 
Eureka Federal Savings and Loan Association. 
They have got the amount at death, that is ’51; that 
is the date they got above that column, a balance 
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of $4,155.23. We collected $4,217.56. Now the dif- 
ference between what they have there and what 
we collected is this: We include in our collection a 
dividend for the first six months of 52 amounting 
to $62.33 and the figure that we have—it shows the 
total on this letter from Eureka, $4,155.23, exactly 
the same as they have. Now that is the Eureka. 

Q. Now let me ask you a question on that, sir. 
Did that 

The Court: Pardon me; let him conclude and 
then you can question him. 

A. Now the next one is Pacific National Bank, 
$525.79. Let’s see if I can find that here. $525.79 
appears on—those numbers up there are the estate 


numbers—that is, our number for the estate, our 
office number. It has that figure after the Pacific 
National Bank, balance of commercial account, 
$525.79, [143] the same as is in the Federal report. 

The next one 1s the Bank of America, 7th and 
Olive, Los Angeles. They have on the Federal re- 
port. $1,120.79. We have ‘‘Bank of America, 7th 
and Olive, balance in commercial account $1,120.79.”’ 

Anglo-Califorma, Market and Jones, $433.24. We 
have Anglo-Cal. Bank, balance of savings account 
m the name of Edward W. Hutton $433.24. 

The next one is Anglo-Calfornia—that hasn't 
got anything in the balance, so skip that one. 

Bank of America, Arguello and Gearv. They 
show a balance of $2,524.75. We show for the same 
bank the same amount. 

The Bank of America, Trustee, Day and Nieht 
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Office. They show $1,867.00. We show the same 
bank, the same amount. 

Merrill Lynch. That is a broker. They show from 
the receipt from the broker a balance in his hands, 
$792.10. Here it is, Merrill Lynch, balance broker- 
age account, $792.10. That is the last one. 

Q. (By Mr. Ruiz): Very well, sir. Now going 
back to the same accounts. The account with the 
Eureka Federal Savings, out of which the estate 
received $4,155.23, approximately that sum 

A. Yes: 

Q. The initial deposit of $4,000.00 was made—— 

Mr. Monell: We will object to the testimony 
with regard [144] to the initial deposit because it is 
obviously hearsay, and the best person to testify to 
that would be the particular depositary that re- 
ceived the funds. He is reading from a report either 
to the Administrator or to someone else, and not 
from any record of the corporation which had the 
deposit. 

Q. (By Mr. Ruiz): What do your records in- 
dicate with respect to the initial deposit? 

A. Well, in all fairness to the Court, I have a 
letter from the Eureka Federal Savings and Loan 
giving the opening date. 

Mr. Monell: I will object to the introduction of 
a letter from the Eureka Savings and Loan Asso- 
ciation as being based on hearsay and that the 
proper official of the Eureka Savings and Loan 
Association should be here to identify this account. 
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A. All IT ean say, we requested the information 
and this is what we got. Now I can’t add anything 
to that. 

The Court: This is in your records? 

A. Yes, it is part of our file, your Honor. 

The Court: IT will allow it. The objection will 
be overruled. 

Q. (By Mr. Ruiz): Of $4,000. With respect to 
the Pacific National Bank of San Francisco, out of 
which the estate received approximately $525.79—— 

A. J haven’t got any information in my own 
files as to when that account was opened. At least 
T haven’t seen it; I don’t know; it may be here, but 
T couldn’t find it. [145] 

Q. This was a report given to Delger Trow- 
bridge, the attorney, was it not? 

A. What? IT don’t know which 

@. This is part of a report. 

A. I ean’t say. Mr. Trowbridge can enlighten 
you as to whether or not the Federal documents are 
attached to the Dolge report or not; TI don’t know. 

Q. Again calling your attention to the document 
in which the same exlnbit appears, you will notice 
it has the signature of W. A. Robison, subseribed 
and sworn to on the 26th day of August, 1953. 

Ae War: 

Q. And that he says he is the administrator and 
has read the foregoing petition and knows the con- 
tents thereof. 

A. Yes; it speaks for itself. 
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Q. And that is part of the files, the official Su- 
perior Court file, is that not true? 

A. It is referred to as an exhibit. 

Mr. Monell: May I ask how it is identified as 
an exhibit? 

A. It says, ‘‘Your petitioner has received a 
statement from William Dolge and annexed hereto 
as Exhibit A is a copy of the letter written by 
Delger Trowbridge.’’ But I don’t know anything 
about it, whether there was a tax due or not, I 
don’t know. [146] 

Mr. Ruiz: We will find out right now. There is 
attached to said letter a comparative statement of 
assets listing eight accounts and the name of the 
account, it appearing that said decedent opened 
accounts in various names, other than Robert H. 
Sidebotham. Does that not appear to be a com- 
parative account to which reference has been made? 

A. Apparently the language is intended to refer 
to that document. That petition, your Honor, was a 
petition to fix the fees or the reasonable value of 
the services rendered by Dolge & Company. Now 
that is all I can tell you about it. 

Q. And that petition was filed by your office? 

A. Right. 

@. And pursuant to your petition the Court 
awarded some money ? A. Right. 

Q. ‘To these people? A. Yes. 

Q. So that they could present this document 
and make it a part of the official files ? 

A. Yes. 
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@. Again I will eall your attention to the Pa- 
cific National Bank of San Francisco, and it has 
November 2], 1946, date the account was estab- 
lished. 

Mr. Monell: I object to that on the same 
grounds heretofore urged. [147] 

The Court: I will allow this testimony to go in 
subject to a motion to strike and over your objec- 
tion. It hasn’t been argued. He has cited cases. I 
am going to keep my mind open on this matter in 
the interests of time in order to get a proper rec- 
ord here. That may or may not be admissible, I 
am not prepared to say. 

Mr. Trowbridge: I would like to join in that 
objection on behalf of the defendant W. A. Robison. 

The Court: Let the record so show. 

Mr. Monell: For the purpose of the record may 
we state further that there is no statement in the 
petition for instructions that is filed here, whatever 
the petition may be named, that the matter at- 
tached to the petition is certified as being correct 
by the petitioner. It is merely a report of a letter 
addressed to Delger Trowbridge with an accom- 
panying statement. 

The Court: The answer to that is I am allowing 
this testimony to go in for the record. 

Mr. Monell: I understand that, your Honor, but 
for our record we are merely stating the basis of 
our objection and you are letting it in subject to a 
motion to strike later on to be urged? 

The Court: Yes. 
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Mr. Monell: Thank you very much. 

Q. (By Mr. Ruiz): Said imitial deposit was for 
the sum of [148] $400; is that not true in this rec- 
ord to which reference I am making? 

A. The record so states; I don’t know. 

The Court: That is the Pacific National Bank? 

Mr. Ruiz: That is the Pacific National Bank 
of San Francisco. 

The Court: What does it disclose? 

Mr. Ruiz: Under the name of Robert Side- 
botham there was an account established on No- 
vember 21, 1946; the initial deposit was $400. 

The Court: Proceed. | 

Q. (By Mr. Ruiz): And in 1951 the sum of 
$525.79 was taken from that account, was it not, 
by your administration ? 

A. We verified all those, the balances. 

@. Very well. Item No. 4 is the Bank of Amer- 
ica National Trust and Savings Association, 7th 
and Olive Streets? A. Yes. 

Q. In the name of Russell Sidebotham, Trustee. 
The account was established February 24, 1947; the 
initial deposit 

Mr. Monell: If the Court please, I would like to 
add the further objection that that was apparently 
after the divorce was entered between the parties. 

Mr. Ruiz: But we don’t know whether it came 
before or afterwards. 

Mr. Monell: You certainly have to show the 
rights of [149] these people and the administrator 
of the estate. 


Helene Marceau Sidebotham 1S) 


(Testimony of Frank J. Fontes.) 

Mr. Ruiz: We are going to be able to argue that 
as a matter of law, your Honor. 

Mr. Trowbridge: Then let me make clear that 
this account and the previous account were both 
opened after the divoree, your Honor, so what 
rights would the plaintiff have as to an account 
opened after the divorce? 

The Court: In order to have a record I will 
allow it subject to a motion as I have indicated. 

Mr. Monell: May we have a running objection 
to the entire line? 

The Court: Let the record so show. 

Mr. Trowbridge: On behalf of both parties. 

Mr. Ruiz: I will so stipulate. 

@. The initial deposit was $800 on that date, ac- 
cording to this report? 

A. According to that record, yes. 

Q. And the administrator im 1951 received 
#1,120.79 ? Be Ves. 

Q. Item No. 5 is the Anglo-California National 
Bank, Market-Jones office, San Francisco, in the 
name of Edward W. Hutton, Savings Account No. 
12513. he date the account was established was 
February 7, 1946, according to this record ? 

wN.. “AGS. 

Q. And the initial deposit was $610? [150] 

A. Aceording to that record, yes. 

Q. And the estate received from that account 
$433.24 in 1951, according to this record ? 

A. Yes, we received that. 

Q. Item No. 6 is the same bank, the Market and 
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Jones office? A. Yes. 

@. Under the name of Edward W. Hutton, 
Trustee. That account was opened on August 31st, 
1946, according to this record ? A. Yes. 

Q. With an initial deposit of $867.27? 

A. That is what that record says. 

Q. And in 1951 there was nothing taken out of 
this account? A. Nothing. 

Q. The same bank, the same party, on Decem- 
ber 4, 1941, there was an initial deposit of $3002 

ih, oMes: 

@. And that 

A. The record shows that, at least—I mean that 
report. 

Q. And that account was closed on August 31, 
1946? A. Yes, that is what the report states. 

Q. Item No. 7, Bank of America National Trust 
and Savings Association, Arguello and Geary office. 

AceeYies: 

Q. Under the name of Russell R. Side- 
botham? [151] A. Yes. 

Q. That account indicates it was opened on May 
14, 1947, for $5002 

A. That is what that report states. 

Q. And the estate received $2,524.75 in 1951? 

A. Yes, we did receive that. 

Q. Bank of America, Day and Night office, San 
Francisco, under the name of Russell Sidebotham, 
Trustee. This indicates that account was opened 
jure 2, 1243, 
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A. Yes, it states that in the report. 


Q. For the sum of $1,203.14? A. Yes: 
Q. And that the estate received $1,867.00 on that 
account ? A. Yes, we received it. 


@. Merrill, Lynch, Pierce, Fenner and Beane, 
San Francisco, under the name of Edward W. Hut- 
ton. The date that that account was established was 
February 8, 1946? 

That is what that report says. 

And the initial deposit was $1500? 

Correct. 

And the estate received $792.10 from that? 
That’s what we received. 

Very well. You inventoried certain real es- 
tate owned by the decedent, did you not? 

A. Yes. [152] 

Q. And that is set forth in the inventory, being 
Plaintiff’s Exhibit 11? A.” Exhibit 17? 

). Yes, sir (handing document to witness). 

A. Oh, the inventory, yes—the property out on 
Geary, you mean? 

Q. Do any of your records show what money 
went to purchase that property ? 

A. No, they do not. There was some claim; I 
don’t know whether any record shows that that 
‘T am just referring to the records. 

No, no. 

And that was sold, was it not, by the estate? 
Yes, it was, yes. 

Wor $27,000 eash? A. Correct. 

And that now forms a part of the estate? 


eee 


QOFOQrO 
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A. less broker’s commission and a few ex- 
penses on the sale. 

Q. Do you have any records, Mr. Fontes, con- 
cerning the extent of the entire estate of the de- 
cedent, not only here in California but in ancillary 
states ? 

A. Well, only what is shown by a copy of a 
Federal return; it shows the gross there of 
$189,000. 

Q. Do you know where the original—the orig- 
inal of the Federal return I imagine is with the 
Government? [153] 

A. That is with the Government. 

Q. Do you have a copy of that Federal return’ 

A. Yes, I have. 

Q. May I see that? A. Yes. 

Mr. Monell: We will object to the introductior 
of the Federal return, if the Court please, on the 
eround that this action is against an ancillary ad. 
ministrator in California and the return was file¢ 
by the domicihary administrator in Idaho and im 
cludes assets not within the power and control of 
this local administrator. Therefore this Court woule 
have no power to investigate assets outside of the 
state. 

Mr. Ruiz: Is it your contention, counsel, tha’ 
the domiciliary administrator is not a personal rep 
resentative of the decedent? 

Mr. Monell: This is not the domiciliary admin 
istrator here, though, Mr. Ruiz. 

Myx. Ruiz: I understand. 
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Mr. Trowbridge: You are not suing the domi- 
ciliary there. 

Me wiz: That as correct. 

My. 'rowbridge: Furthermore, we join in that 
objection, and we furthermore point out that the 
entire thing is hearsay. The return is prepared by 
some man in Idaho on information; we don’t know 
where he got his information, and it is obviously 
hearsay. We object to it on that ground and also 
because it [154] is irrelevant, immaterial and in- 
competent. 

The Court: How did these matters come into 
your possession ? 

A. We are in communication with the admin- 
istrators in Colorado and Idaho and one other state 
and we exchanged copies of documents. 

The Court: I am going to allow it to go in on 
the basis of what the record shows. That doesn’t 
follow that you are bound by it. Let the reeord 
show that both sides will have an opportunity after 
the record is made up to assert their objections, if 
any, and a motion to strike, if any. I know of no 
other way to get at the merits of this case unless 
you gentlemen will suggest some way. 

Mr. Monell: Well, sustain all our objections, 
your Honor. 

The Court: You are not waiving any of vour 
legal rights at all? 

Mr. Trowbridge: We don’t think that this is 
material which the Court should consider in decid- 
ing the merits of the case. 
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The Court: It may or may not become material. 
I may make a determination in this case 

Mr. Trowbridge: Aside from that we think it is 
hearsay and of course this Court cannot consider 
hearsay. 

The Court: If you persuade the Court that it is 
hearsay, [155] it will go out. 

Proceed, counsel. 

Q. (By Mr. Ruiz): Can you state from this in- 
formation what the extent of the entire estate of the 
decedent is as to value appraisal ? 

A. On paper and literally, we just read the fig- 
ures, but there is not only the federal tax of $149,- 
000 but there is also a trustee’s suit against us for 
the entire estate claiming that it is all investment 
trust monies, we don’t own anything. 

Q. Mr. Fontes, I have asked you if it had ever 
been determined that anybody had any portion of 
this estate or owned any portion of this estate other 
than the decedent? A. Yes. 

Q. And I believe you answered it had never been 
so determined ? 

A. That is correct. I still say the same; I say 
there is a suit pending against us, half tried, in 
which about a hundred people claim that this is 
their money. 

Q. And you are resisting those claims? 

ep Yes, sir. 

Q. Very well. Now tell me what the value of the 
entire estate is from those figures that we have iden- 
tified ? 
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A. I can’t tell you, except to tell you on the 
contingency—even this report contains contingency 
claims against the [156] estate of $100,000. It would 
only be a guess, your Honor; I don’t know what 
the value is. 

The Court: Well, that is the answer. 

Q. (By Mr. Ruiz): What are the assets of the 
estate, not the liabilities? 

A. What are the assets of the estate? 

Q. Yes. 

A. Right on hand now we have about 93,000 odd 
dollars, cash. 

Q. That is with respect to California? 

A. Yes. 

Q. Is the entire estate around $180,000? 

Mr. Monell: I will object on the ground that it 
is obviously hearsay and this witness doesn’t know. 

® 8) can only tell you what I haveewead in this 
report. 

Q. (By Mr. Ruiz): Will you please tell us 
what you read in the report with respect to assets? 

Mr. Monell: Just a moment. If the Court please, 
I will object to that on the ground that it is no more 
admissible in evidence than asking what he read in 
the newspaper. 

Mr. Trowbridge: Same objection. 

Mr. Ruiz: As long as it is admitted that the 
domiciliary administrators are the personal repre- 
sentatives of the decedent, it is just as though the 
decedent had written this. 

The Court: He may state what the record dis- 
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closes, the record that he has in his office of Pub- 
hic Administrator. [157] 

A. This doesn’t seem to be the copy of that fed- 
eral return. Have I got it? Did you make an exhibit 
out of it or something ? 

Mr. Ruiz: No; this is from your own files, sir. 
You showed me one this morning. 

A. I loaned it to you a minute ago, a copy of 
the federal return. This is other stuff that you gave 
back to me. I thought you offered it in evidence. 

@. Did you give it to Mr. Trowbridge? 

A. No, no, no. You had it during this session. 

Q. It has got to be around here. 

A. I thought it was marked or entered as an 
exhibit; I don’t know which. 

The Court: It may be in evidence. 

ir. Taiz: ? ING 

Mr. Monell: Have you got your watch, Mr. 
Fontes ? 

Mr. Ruiz: Is this the item? 

A. No, no, it is like a book, the federal return. 

@. This only says $149,000; the other one said 
$180,000. 

A. It’s here. I don’t know I got it back. Didn’t 
you try to offer it in evidence? The figure shown 
here is $189,564.68, and then it also recites subject 
to certain contingencies and I have called attention 
to the local contingencies. 

Q. Thank you. And this is a United States estate 
tax [158] return? A. Yes. 

Q. That you made reference to? 
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A. Right. 

Q. And it makes reference to the report of Rob- 
ert Russell Sidebotham known under various and 
sundry aliases? A. That is correct. 

Mr. Monell: Our objection runs to the entire 
line, your Honor. 

The Court: Let the record so show. 

Mr. Trowbridge: For all parties defendant. 

Q. (By Mr. Ruiz): And it refers to various 
and sundry assets including safety deposit boxes 
in other jurisdictions ? 

A. Yes; it speaks for itself. 

Q. It speaks for itself. Do you have any ob- 
jection to my making this part of the record ? 

A. The Judge will rule on that. 

Mr. Monell: We have very strenuous objections. 
That is what we have been talking about for half 
an hour. 

Q. (By Mr. Ruiz): This is the return and it 
sets forth shares, certificates, cash and all of the 
assets. Is that not true, sir—all of the alleged 
assets ? 

A. What I mean is as far as I know—I assume 
that it is an attempt to set forth as true a state- 
ment as they were able to, yes. Is that being of- 
fered in evidence? [159] 

Mr. Ruiz: No, I think we have out of it what we 
need. I mean, the Court will be able to determine 
a comparative analysis there. You may keep it, sir. 

That will be all. 
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Cross-Examination 
By Mr. Trowbridge: 


Q. Mr. Fontes, does that federal estate tax re- 
turn show what the net value of the estate is? 

A. Well, that return, I think it has the usual 
deductions, but then on top of that it has got also 
what is listed as contingent liabilities, and it lists 
suits including the Ramsey suit. It does not include, 
T don’t think, the O. A. Arthur suit to establish a 
trust to the entire estate. 

Q. Does it show any net assets on which the 
domiciliary administrator paid any tax? 

A. No, I don’t think so. 

Q. Would you mind looking at the recapitula- 
tion to see what it shows in the way of net estate 
and taxes due, if any? 

The Court: I thought he didn’t pay any tax. 

Mr. Trowbridge: I think the fact was that they 
did not pay any tax because they contended that 
the estate was likely to be insolvent. 

A. TI wouldn’t—let’s see; they got the allowable 
deductions here in excess of $129,564. Gross 
estate 

Q. Well, here Item 9 in sheet XIX under ‘‘Net 
estate,”’ it is blank, isn’t it? [160] 

ne Wihady 1s cre late 

Q. And it shows total deductions of $189,- 
564.68 ? iA Wes: 
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Q. And it shows total gross estate of $169,421.82, 
showing a deficit of about $20,000.00, doesn’t it? 

me Yess? think I was in error in reading the 
last number there as being the gross estate. Actu- 
ally the gross estate is $169,421.82, and then the de- 
ductions plus the exemption add up to $189,000.00, 
which of course would be no tax. 

Mr. Trowbridge: ‘Thank you. 

© (By Mr, Monell): On top of that there is 
the O. A. Arthur suit that would consume the entire 
estate in California? 

A. If that suit prevails, it will practically wipe 
out the entire estate. 

Q. One other question, Mr. Fontes. Do you re- 
eall the $64,000 that was in the safe deposit box 
that was paid over to you? Do you recall the de- 
nominations of that? 

A. Yes, I have a record of that. Better take it 
down to see if the connt comes out right. Are you 
ready ? 

Q. Yes. 

A. Six $1000 bills; 17 $500 bills or greenbacks, 
whatever you want to call them; 39 50’s. This looks 
like they slopped over a couple of figures one on 
top of the other. That is 4381 $100 bills. 

Mr. Monell: No. [161] 

A. The other one looks hke two 

Mr. Trowbridge: No, it couldn’t be. 

The Witness: The figures are slopped over. You 
see the calculations, they have added them up to 
$64,770. Right there it looks hke 431 hundred dol- 


192 W.A. Robison, etc., vs. 


(Testimony of Frank J. Fontes.) 

lar bills, 48,100—no, 4,300—no, that is $48,100. This 
figure is one over the other, but I think that is 216. 
One figure is written over the other, and the exten- 
sion of it seems to be $4,920. 

Mr. Trowbridge: That is $20 bills. 

The Witness: Then there is 28 10’s, that is $280; 
and there is 4 5’s, that is $20. It is totaled up here 
£64,770. 

Mr. Monell: That is 246 20’s? 

A. Two what? 

Q. 246 20’s? 

A. I don’t know the 20’s—it could be 286 or 216, 
T don’t know which. 

Q. But you have a total there of $4920. 

A. That is the way it looks. Is that the way it 
looks to vou, the extension, $4920? 

Q. That would be 246; I mean it should be. 

A. Well, maybe that is what it is. Maybe that 
is a 4—a 4 on top of an 8 or something. 

The Court: The ultimate fact is $64,000 what? 

A. We got $64,770. 

The Court: Of what significance is the denomi- 
nation of [162] these bills? 

The Witness: J don’t know; counsel asked the 
question. 

Mr. Monell: I don’t know; it might be inter- 
esting later in the trial. 

The Court: That is all right. Proceed. 

Mr. Monell: That is all, Ma Fontes: 
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Redirect Hxamination 
By Mr. Ruiz: 


Q. In this estate that has a value of less than 
nothing there have been about $13,000 worth of at- 
torneys’ fees paid on it so far, haven’t there? 

A. Yes, under order of court. 

The Court: Well, you wouldn’t complain about 
that, would you, being an attorney? What is that? 

Mr. Ruiz: I think the Court can draw an infer- 
ence that somebody is fighting over something. 

@. This Ramsey case was very important, too, 
wasn’t it? 

A. Well, I can’t tell you; they are all important. 

Q. Well, this Ramsey case that you made ref- 
erence to as taking down this estate materially, that 
has already been settled, hasn’t it? 

A. Yes, under a petition addressed to the Pro- 
bate Court. 

Q. And under the settlement Mrs. Ramsey is 
going to get $10,000, is she? 

A. I don’t remember the exact terms of the set- 
tlement. Thev were arranged between the counsel 
and Mr. Jepson, attorney for [163] Mrs. Ramsey. 

Q. Isn’t that a part of the file? 

A. The file speaks for itself. 

Mr. Trowbridge: Object to that as incompetent, 
irrelevant and immaterial. That has been settled. 
Why go into that? 

The Court: We are not going to go into some 
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other court action here, are we? It serves no pur- 
pose. 

Mr. Ruiz: Very well, that is all. 

Mr. Monell: That is all. No questions. 

The Witness: Is that all, your Honor? 

The Court: As far as I am concerned, that is 
all. 


Certificate of Reporter 


I, W. A. Foster, official reporter and official re- 
porter pro tem, certify that the foregoing transcript 
of 53 pages is a true and correct transcript of the 
matter therein contained as reported by me and 
thereafter reduced to typewriting, to the best of my 
ability. 

/s/ W. A. FOSTER. [164] 


SAM A. SCHNEIDER 
called as a witness on behalf of the plaintiff; sworn. 


The Court: What is your full name? 

The Witness: Sam A. Schneider. 

The Court: Where do you live? 

The Witness: 1846 22nd Avenue. 

The Court: Your business or occupation ? 

The Witness: Investigator. 

The Court: Investigator? 

The Witness: Firm of Krout & Schneider. 

The Court: How long have you been so, Mr. 
Schneider ? 
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She Witness: ‘Twenty-eight years. 

The Court: Here in San Francisco? 

The Witness: Yes, sit. 

The Court: The attorneys have got your his- 
tory, I have no doubt about that. Proceed. 


Direct Examination 
By Mr. Ruiz: 


Q. Were you called upon to investigate some- 
thing in this case? 

A. I personally was not, no. 

Q. What is the name of your firm? 

A. Krout & Schneider. 

Q. Are you the Schneider that is on the second 
name? A. Yes. 

Q. Asa member of that firm was the firm called 
to investigate [165] certain matters? 

A. J assume, your Honor. I didn’t handle it in 
any phase of it. 

Q. Well, do you know or don’t you know 
whether you handled it or not? 

A. All I know is that we have a file. 

Q. What is the name of the file? 

A. I would have to look at this; I haven’t look 
at it at all. In the Matter of the Estate of Robert 
Russel] Sidebotham. 

Q. Is that the first time you ever saw that just 
now? 

A. I just took the file; I didn’t look at it. I took 
it out. It was in the warehouse and I sent for it this 
morning. I took the file as it was. 


196 WA. Robison, etc., vs. 


(Testimony of Sam A. Schneider.) 

@. Have you ever seen that before? 

A. No, I personally have not. Mr. Krout han- 
dled this entire matter. 

The Court: Who? 

The Witness: Mr. Krout, my partner. 

Q. Where is he? 

A. He is here. He has been away for the last 
two weeks and arrived back this morning from Los 
Angeles. 

Q. (By My. Ruiz): He is in town? 

A. Yes, he is here. 

Q. Is he available as a witness in this 
ease? [166] 

A. He didn’t handle the investigation himself 
either; he directed the investigation. He is avail- 
able. 

Q. And did the investigation have to do with 
the activities of the deceased, Robert Sidebotham ? 

A. I don’t know that. 

Q. Were you employed by someone—was your 
firm employed by someone to conduct this investi- 


gation ? A. I assume they were. 
Q. Do you receive any monies that are paid to 
your firm? A. The girl accounts for that. 


Q. Do you know whether your firm received 
any monies that you got a part of for this investi- 


gation ? A. No, sir, I don’t. 
Q. What do you have in your possession there 
in the file? A. Numerous papers, reports. 


Q. Does the black file that you have, the first 
one there, contain a signature? 


Helene Marceau Sidebotham 197 


(Testimony of Sain A. Schneider.) 

A. No signature; no, sir. 

Q. Does it have any lettering to show where it 
is from? 

Mr. Trowbridge: Just a moment, your Honor. I 
object to any examination on this file before I ask 
a few questions of Mi. Schneider because it is a 
confidential report. It says so right on top of it. 

Q. My. Schneider, do you know whether I or- 
dered that report from your firm? [167] 

A. I don’t know firsthand, no, sir; no, I had 
nothing to do with this file. 

Mr. Trowbridge: I submit, your Honor, before 
counsel goes on a fishing expedition through that 
file that we had better get Mr. Krout here to find 
out where it came from and who ordered it, because 
it is a confidential communication which I ordered 
for the defense of three actions, including this ac- 
tion and it contains very important information 
which should be kept confidential in my duties as 
attorney for the defendant administrator in this 
ease. Mr. Schneider has said very frankly he doesn’t 
know a thing about it, and the way to go into it fur- 
ther, if Mr. Ruiz wants to do that, is to have him 
eet Mr. Krout out here and we will find out whether 
it is confidential or not. I know this, because I or- 
dered it, and it was sent to me under a forward- 
ing letter, confidentially as attorney for the defend- 
ant in this ease. 

Mr. Monell: We join in the objection. if the 
Court please. 
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Mr. Trowbridge: Furthermore, it is all hearsay, 
everything in the file. 

Mr. Ruiz: Is it your contention, counsel, that 
this information is privileged ? 

Mr. Trowbridge: Of course it is privileged. Just 
because the administrator here has a dual capacity, 
one as a Pubhe Administrator, and second as ad- 
ministrator of a [168] private estate, doesn’t change 
the rules about privity because he is defending here 
as an administrator of a private estate and I am his 
attorney, and this material was ordered by me for 
my information in defending this case. It is cer- 
tainly privileged under Section 1881 of the Code of 
Civil Procedure and under common law rules. 

Mr. Ruiz: Would you not admit, counsel, that 
in the event you had mailed me any portion of this 
report that von would have waived your privilege? 

Mr. Trowbridge: No, I don’t think so. 

Mr. Ruiz: <As a matter of fact, did you not mail 
me a portion of this report? 

Mr. Trowbridge: I did. 

Mr. Ruiz: It is no longer privileged. 

Mr. Trowbridge: I don’t agree with you at all. 
In the first place, the privilege has to be waived 
by the chent; in the second place, the privilege was 
not waived for the purpose of introducing it in evi- 
dence. 

The Court: Maybe I can be helpful at this 
juncture. The witness on the stand indicates he 
knows nothing about it. Are there any further 
questions ? 
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Mr. Ruiz: I want to have him compare what 
ever records he has with a part of the record that 
was mailed to me by counsel who now says it 1s 
privileged and thereby waived the privilege. [169] 

The Court: Proceed. 

Q. (By Mr. Ruiz): IJ will show vou here about 
40 pages concerning the activities of Mr. Side- 
botham and ask you if you can locate those pages 
among your reports concerning the decedent’s ac- 
tivities with respect to oi] leases, and encompassing 
a period not only after the vear 1947 but before the 
year 1947 as well. 

Mr. Trowbridge: Your Honor, it is all based on 
reports from an investigator who isn’t in court. It 
is obvious it is hearsay. On no possible theory could 
vou escape the hearsay rule. Certainly Mr. Schnei- 
der didn’t make the report and Mr. Krout didn’t 
make the report. 

Q. Isn’t it correct m vour office that all of these 
investigations are turned over to mdependent—I 
mean investigators ? A. Emplovees. 

Q. who go out on the job and they come 
back and they dictate the report? 

A. No, they write the report, which is then re- 
typed in the office. 

Q. The investigator writes the report? 

A. Yes. 

Mr. Trowbridge: There is the man they should 
bring in here. 

The Court: What is his name? 

A. Now that I don’t know. Mr. Krout would 
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know that, the [170] man assigned to it or the in- 
vestigator assigned to it. 

The Court: Who was assigned to this case? 

A. Who was assigned to it? 

The Court: Yes. 

A. Mr. Krout handled the investigation. He as- 
signed someone. I don’t know. These reports don’t 
give the name of the investigator. 

Q. I understand. Is he the one that handled this 
transaction ? A. Yes, sir. 

@. In iterentirety ¢ 

A. Yes, sir: that is, he controlled the operation 
of the investigator. 

Mr. Ruiz: Myr. Trowbridge, will you have Mr. 
Krout here tomorrow morning? 

Mr. Trowbridge: He isn’t my party. I have no 
control over Mr. Krout. 

Mr. Ruiz: There is a petition on file, your 
Honor, which indicates that the administrator and 
Mr. Trowbridge—it was Mr. Trowbridge that rec- 
ommended his firm and this firm reported to Mr. 
Trowbridge the results of his findings. 

The Court: If I followed counsel, he will be 
here tomorrow morning. 

Mr. Trowbridge: T don’t know. I have no con- 
tro] over him. [171] 

The Court: But you indicated he is available 
and he will be here tomorrow morning. 

Mr. Trowbridge: J£ Mr. Ruiz wants to subpoena 
him, it is all right with me. T have no way of get- 
ting him out here. 
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The Court: Very well. Subpoena him. 

Mr. Ruiz: [ will subpoena him. I would like at 
this time to have the Court impound those docu- 
ments. 

The Court: Let them be admitted in evidence 
for purposes of identification. 

Mr. Ruiz: lor purposes of identification. 

Mr. Trowbridge: I would hke to request, your 
Honor, that the envelope be sealed because there 
are confidential matters in there not only pertain- 
ing to this case but also to the other case. 

The Court: Have you got some stickum there, 
Mr. Clerk ? 

The Clerk: I can take care of sealing it, yes, 
your Honor. 

Plaintiff’s Exhibit 13 for identification. 


(Whereupon, papers referred to were 
marked Plaintiff’s Exhibit No. 13 for identi- 
fication and were placed in a sealed envelope.) 


Q. (By Mr. Ruiz): You say that Mr. Krout is 
in town? mn Y@s: 

@. When did you see him? 

A. This morning. He arrived back this morn- 
ing. [172] 

Q@. Where did vou see him, sir? 

A. In the office. 

Q. And he is your associate? A. “GS, 

Q. Can vou give me his home address, sir? 

A. He lives in San Mateo. T don’t have the ad- 
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dress here. It is in the office. He lives in San 
Mateo. 

@. Can you give me his telephone number, if 
you know? 

The Court: J think there ought to be some un- 
derstanding here with relation to his appearance 
without issuing a subpoena. 

Mr. Trowbridge: J have no control over him or 
I would bring him in. If they can get him here, it 
is all right with me. 

Mr. Ruiz: Will this witness be ordered to re- 
turn tomorrow morning? 

The Court: The witness on the stand? 

Mr. Ruiz: Yes, your Honor. 

The Court: For what purpose? 

Mr. Ruiz: Because I am going to look up some 
law tonight in the law library and I want him here 
because he is a member of the firm and we have 
some matters here for identification. I think I ean 
pursue this be it better prepared. Apparently there 
is an obvious effort here to conceal. 

The Court: There won’t be anybody there. You 
have a [173] partner, do vou? A. Yes, sir. 

The Court: There won’t be anybody to take care 
of the business. Let’s take one of them at a time. 

Mr. Ruiz: The Court is optimistic. I don’t know 
whether the other partner will be here. 

The Court: Counsel indicates that he will. Do 
T understand you, counsel ? 

Mr. Trowbridge: What was that, your Honor? 
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The Cowt: Do I understand that he will be 
here? 

Mr. Trowbridge: IJ don’t know. To be perfectly 
frank with the Court, this is not the only firm we 
have used, and since this job was done I have em- 
ploved another investigator. They are independent 
contractors. I have no control over their move- 
ments; I can’t order them to he out here tomor- 
row morning. 

The Court: Well, I want to make the Court’s 
position clear. Before I get through with this case 
—I don’t want to do violence to the law, but I wish 
to hear every detail of it insofar as getting the 
merits of this case if it takes the next month. 

Mr. Trowbridge: We understand that. 

WwesCourt: I say that kindly. 

Mr. Trowbridge: Yes. 

The Court: So we mav as well meet this situa- 
tion for [174] what it is worth. 

Mr. Trowbridge: I am not trving to conceal Mr. 
Krout. I have no control over him. 

The Court: J know. You have a right to protect 
the people that you represent. 

Mr. Trowbridge: It isn’t that. 

The Court: I don’t want to have to return you 
tomorrow, but I want to have some assurance that 
either one or both of you will be here. What. will 
we do about that? I want to make it convenient for 
‘everybody in interest if possible. 

The Witness: T will be back if he wishes. 
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The Court: Do I understand you insist on the 
witness coming back ? 

Myr. Ruiz: Yes, I do, your Honor. 

The Court: Very well. Step down. 

Maybe we will take a recess and clear up some 
of this fog. 

Mr. Monell: If the Court please, before you take 
the recess, Mr. Schneider says that he can get his 
partner out here tomorrow morning. 

The Court: If he does, is he excused? 

Mr. Ruiz: If his partner comes, I will excuse 
him, sir. 

The Witness: O.K. 

The Court: That is what I was trying to get at. 


(Recess.) [175] 


My. Ruiz: If the Court please, I believe that Mr. 
Trowbridge has stated that he has a report made 
by William Dolge & Company, licensed accountants 
and investigators. These licensed accountants and 
investigators made a report with respect to assets 
accumulated subsequently to 1946 in this estate and 
I think it is quite material. I would like to request 
of Attorney Trowbridge that he produce that re- 
port. That report, according to the administrator, 
was paid for out of administrative funds for the 
purposes of gathering information. 

We must remember one thing: that all of these 
matters are items that were continually within the 
knowledge of the decedent who is no longer with 
us; that the decedent theoretically is a party to this 
action, and I believe the Court has the authority 
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and the power to order those produced; otherwise, 
that type of coneealment would continue the perpe- 
tration of a fraud and concealment. 

Mr. Trowbridge: Your Honor, in spite of the 
honeyed words of Mr. Ruiz, it is all an attempt to 
try to violate the privilege between chent and at- 
torney. This letter, this report was rendered at my 
request. I employed the firm of William Dolge & 
Company to make some investigations for me to 
aid the defense of this ease and of two other cases. 
The report is addressed to me personally and it 
covers investigations involving this ease as well as 
other cases and [176] there is no claim that privi- 
lege has been waived. Mr. Ruiz himself would have 
to admit it is privileged. And just beeause it hap- 
pens to be paid for by estate funds doesn’t mean 
anything. Every estate that is defending a suit has 
to pay the expenses of defending it, naturally. Wil- 
liam Dolge & Company wouldn’t work for me for 
nothing and I wouldn’t pay for it out of my own 
poeket. Naturally I would expect the estate to re- 
inburse me for the ineurring of the expense of this 
report, and I subnuit that it is privileged. 

The law writers—Professor Wigmore, for in- 
stance—recognizes in his textbooks that it may work 
some hardship in some eases, but in view of the 
policy of the law dealing with privilege between 
client and attorney and priest and confessor and 
physicians and so on, there is a higher public pol- 
icv that requires that those matters be kept secret. 
And for that reason I stand on that privilege. Fur- 
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thermore, the report is all hearsay, every bit of it, 
and incompetent for that and other reasons. 

The Court: Do you have any authorities to sus- 
tain your position, and if so, what are they? 

Mr. Ruiz: May I be permitted to present au- 
thorities in the morning on that, your Honor? 

The Court: Very well. 

Mr. Monell: I will be glad to cite some cases 
supporting our theory in the matter, if the Court 
please. [177] 

Mr. Ruiz: Will you kindly do so? 

The Court: Save them until tomorrow morning. 

Mr. Ruiz: Inasmuch as I had expected to de- 
vote this particular time to the matters we have 
been discussing, I have another witness here, but it 
is defensive matter, if I may call it out of order, 
and dismiss him. 

The Court: Is that agreeable, gentlemen? 

Mr. Monell: Yes, sir. 

Mr. Ruiz: Myr. Seardino. 


JOSEPH SCARDINO 
called as a witness on behalf of plaintiff; sworn. 


The Court: What is your full name? 
A. Joseph Scardino. 

@. How do you spell your name? 

A. S-e-a-r-d-i-n-o. 

The Court: Where do you live? 

A. Oakland. 

Q. At what address? 

A. 1516 Tenth Street. 


©. Tenth Streeet? i. est 
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What is your business or occupation ? 
Laborer. 

Kmployed where ? 

Albers Milling Company. [178] 

How long have you been so employed? 
. Hive years. 

The Court: Take the witness. 


ror > & 


Direct Examination 
By Mr. Riuz: 


Q. Do you reside in Oakland with your family, 


sir? my. Yes, Sif. 
Q. Are you acquainted with an address known 
as 380 Union Avenue ? Be ~ Yooss SIT’. 


Q. What kind of a building is it? 

A. It is a three-story building. 

Q. Is it flats? A. Flats. 

Q. And around the year 1940 was that building 
owned by someone that you know? 

A. Owned by my father and mother. 

Q. Owned by your father and mother? 

FN eS 

Q. Did you know Mr. Robert Sidebotham ? 

A. Well, with my father one Sunday morning T 
met him upstairs when he was paying the rent. 

Q. Just a minute. Did vou know Mr. Robert 
Sidebotham ? 

A. I was introduced by Mrs. Sidebotham. 

Q. Just listen to my question. Did you see 
him? [179] A Nes, 
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Q. Very well. Did you have occasion to visit 
these flats during the vear 1940? 

A. Yes, I had. 

Q. On more than one occasion? A. Yes. 

Q. On many occasions? 

A. My mother was sick and I had to go up there 
and see her. 

The Court: Speak up. I can’t hear you. 

The Witness: Mv mother was sick in bed. 
Q. (By Mr. Ruiz): And you went up there to | 
visit your mother? A. View 
Q. When was the first time you ever met Mr. 
Robert Sidebotham ? 

A. Upstairs in my father’s apartment. 

Q. Was that at 380 Union Street? 

A. Yes, sir. 

Q. And do you know when in 1940 that was? 

A. Well, it was about February. 
Q. About February of that vear, 1940? 

A. 1940, yes, sir. 

Q. And how do you know it was the year 1940?! 

A. T happened to know because my father and 
I, we are not on speaking terms for ten years. [180] 

Q. Just a moment. I can anticipate the difficulty 
the reporter has got. I am having some difficulty 
mvself. Would you read back the question, Mr. Re- 
porter? 


(Question read.) 


A. Mv father and I were disagreeable in talking 
terms for ten years; this just happened in 1939. 
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The Court: Speak up louder. 

The Witness: I can’t talk very loud. 

The Court: Yes, you can. I realize that you just 
went on the stand and probably not used to being mn 
court. Repeat that over again and slowly so the 
reporter can get it, please. Read the question again 
for him. 


(Question reread.) 


A. My father and I were mad at each other 
for ten vears and I wasn’t having—my father was 
sick and some fmend of his asked me to go down 
and see him; mv mother was sick, so thev took me 
over there. That is how I know it was 1940. 

Q@. (By Mr. Ruiz): And when did you first 
meet Mr. Sidebotham ? 


A. That was on a Sunday morning. 

Q. Of what month? A. In February. 
Q. Of 1940? A. 1940, that’s right. 

Q. Was Mrs. Sidebotham there, too? [181] 
A. Yes, sir. 

@. Was he introduced to vou by someone? 
A. By Mrs. Sidebotham. 

Q. What did she say? 

A. ‘‘Meet mv husband.’’ 

@. What did he say? 

A. ‘‘Pleased to know vou.’’ We shook hands. 
Q. What was he doing then? 

A. He was paving rent. He just got through 


paying his rent when I got upstairs, 
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Q. Who did he pay the rent to? 

A. My father. 
By the way, is your father living? 
ING, “Sir. 
Is your mother now living? 
No, sir. 
Did anything else happen? 
No, just had a few drinks, that’s all. After 

ame the lady left and I stayed with my father 
the rest of the day. 

Q. Did you see Mr. Sidebotham after that? 

A. <A few weeks after I met him again. 

Q. How long afterwards? 

A. About three weeks after. A Sunday morning 
I came to see my father and he happened to be out 
there by his apartment house stairs and he called us 
in to have a drink or smoke a [182] cigar in his 
front room. We stayed about a half an hour and 
then I went downstairs to see my mother. 

Q. Who was smoking a cigar? 

A. Mr. Sidebotham. 

Q. Mr. Sidebotham ? iA. Les, 

Q. Did anything else happen? 

A. No; just had a few drinks, that’s all. 

Q. Were you alone or with someone? 

A. No; my wife was with me. 

Q. You had your wife with vou at that time? 

I NERS, 

Q. And how long did Mr. Sidebotham stav this 
tinte ? 


Bb ObOPS 
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A. Well, we stayed a half an hour and went up- 
stairs to see my mother so I don’t know what hap- 
pened after that. 

Q. You say you went up to your mother’s? 

A. I stayed about a half an hour and then I 
went upstairs. My wife and I went upstairs to see 
my mother and father. 

Q. Did vou ever see Mr. Sidebotham any time 
after that? A. Well, occasionally. 

©, Pardon? 

A. Yes, about four times altogether. 

Q. How many times? A. Four times. 

Q. Four times you saw him there? [183] 

A. Yes. 

Mr. Ruiz: You may cross-examine. 

Mr. Trowbridge: No questions. 

The Court: Step down. 

Mr. Ruiz: I have no further witnesses at this 
time, vour Honor. 

I wanted to utilize the time. We did some mathe- 
matics together and I expected to get some addi- 
tional information through the witness. 

Mr. Monell: Do you need the probate records? 

The clerk is still here. 

Mr. Ruiz: There is one record I haven’t been 
able to locate vet. 

The Court: The clerk may be able to help vou. 

Mr. Ruiz: There is a petition here for this firm 
of Dolge & Company is requested to procure infor- 
mation after 1946. I remember reading it. I think 
that the date is very important and I would like 
to make reference to that. That is the only other 
item of record that I would need. Other than that 
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1 don’t need the records any more, sir. But I have 

to have the records kept over here for that purpose. 
The Court: The clerk is always accommodating. 

He will help you in any way he can, I am sure. 

Mr. Ruiz: I may be able to pick it up once again 
if I go through this rather hurriedly. I have found 
it. I would [184] like to read in evidence a peti- 
tion for instructions filed October 13, 1953, by 
Henry J. Boyen, attorney for W. A. Robison, under 
verification before a notary public the 9th day of 
October, 1953: 

‘*Pettition for Instructions. 

‘*Petition of W. A. Robison as administrator of 
the estate of the above-named decedent specifically 
shows that heretofore an order was made herein 
emploving William Dolge & Company to perform 
certain searches in connection with the above-en- 
titled estate, and in particular concerning the earn- 
ings of the decedent on or about the vear 1946, to 
the time of his death, and by the terms of said 
order, said William Dolge & Company were to be 
paid on an hourly basis not to exceed the sum of 
$1,000 unless otherwise ordered by this Court.”’ 

That is the portion that I wanted to read into 
evidence. 

Mr. Trowbridge: Pardon me just a minute, your 
Honor. No questions. 

Mr. Ruiz: That is all, your Honor. 

May we adjourn until tomorrow morning? I 
wanted to go into material with these other people 
if J can get this man back. 
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The Court: Very well. We will take an adjourn- 
ment until 10:00 o’clock tomorrow morning. 


(Thereupon, further hearing continued to 
October 26, 1955.) [185] 


Wednesday, October 26, 1955—10:00 A.M. 


The Clerk: Sidebotham v. Robison, for further 
trial. 

Mr. Ruiz: Ready. 

Mr. Trowbridge: Ready. 

Mr. Ruiz: Is there a representative of Krout & 
Schneider in the courtroom? 

Mr. Trowbridge: Yes. 

My. Ruiz: Will you take the stand, sir? 


Jo KROUT 
ealled as a witness of behalf of plaintiff; sworn. 


The Clerk: State your full name, your occupa- 
tion and your address to the Court. 
poe ee, rout. Fath a partier in the firm, of 
Krout & Schneider, investigators, 350 Sansome 
Street. 
Direct Examination 
By Mr. Ruiz: 


Q. As investigators, what do you do, sir, gen- 


erally ? A. General investigating, all types. 
Q. Were your services retained in this case by 
anybody ? A. By Mr. Trowbridge. 


Q. That 1s in connection with the estate of Side- 
botham ? A. That is correct, sir. 
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Q. And did you do certain work in connection 
with that case? A. We did. [186] 

@. And did you examine many records and doe- 
uments and interview many persons? 

A. No, I didn’t do the work personally. The 
work was—the case was assigned to us by Mr. Trow- 
bridge and I assigned it to one of our investigators 
to do. 

Q. Was that investigator under your supervi- 
sion ? A. Yes, sir. 

@. Was a report rendered to you? 

A. The report is rendered to me. 

@. And in turn did vou render that report to 
Mr. Trowbridge? eg Mes el 

@. Did this man under your supervision exam- 
ine records and documents and interview many per- 
sons? 

A. J haven’t seen the file for quite a few months 
but, as IT remember it, that was the gist of what we 
had to do. 

Q. J will hand vou an envelope which is marked 
Plaintiff’s Exhibit for identification No. 13 and 
ask vou to open that and examine the contents. 

A. Yes, this is our file. 

Q. Will you please tell us what the file note in- 
dicates, but what it is made up of, what kind of 
reports are there? 

A. Well, the file is made up of reports as ren- 
dered to us by the investigator who was doing the 
work, and then the compilation of these reports 
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were made up to be submitted to Mr. ‘Trow- 
bridge. [187] 

Q@. I’m calling your attention, siz, to a document 
filed in this action which is denominated ‘‘ Request 
for Answers Pursuant to Rule 36, F.R.C.P.,”’ and 
more particularly to a series of documents begin- 
ning with page 1, called ‘‘Oil and Gas Lease,’’ and 
ending with page 70. Will you kindly glance 
through this for purposes of refreshing your 
memory ? 

Mr. Trowbridge: Where does that start? 

Mr. Ruiz: Page 1 to page 70. 

Mr. Trowbridge: 1 to 70 of the interrogatories ? 

Mr. Ruiz: It is in the file. You were served with 
a copy. 

Mr. Trowbridge: May I see that a minute? 

The Witness: J don’t remember any of. this, 
counsel. 

Q. (By Mr. Ruiz): Will you examine your files 
and see if you can locate a report that you gave to 
Mr. Trowbridge? 

A. On any of these matters? 

Q@. On precisely those matters. 

Mr. Ruiz: Counsel, will you stipulate that those 
items to which I have made reference were items 
that were handed to you by this firm? 

Mr. Trowbridge: I am trying to refresh my 
memory—if you will just give me a minute or two 
to refresh my memory. I will make this answer: 
There scem to be about 71 of these pages—70, I 
understand. Without taking them each one sepa- 
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rately, I wouldn’t know for sure, but I would [188] 
say that I think that these are probably copies of 
exhibits attached to the report of Krout & Schnei- 
der. They look familiar to me and I think that is 
probably correct. 

The Court: They may go in subject to your 
motion ? 

Mr. Trowbridge: Subject to the motion. 

The Court: And any correction? 

Mr. Trowbridge: Yes, that may be made. 

Mr. Ruiz: Very well. 

Mr. Trowbridge: I am not agreeing to the ad- 
missibility of the evidence—I want to argue that 
further—but I mean as far as identification is con- 
cerned, I would be willing to stipulate, subject to 
correction, that those seem to be copies of those 
exhibits. 

Q. (By Mr. Ruiz): Now, taking into considera- 
tion the statement made by Attorney Trowbridge, 
do you recall that those were exhibits attached to 
a report made by your investigator under your 
supervision ? 

A. Well, we did supply him with a lot of ex- 
hibits, eopies of which I don’t have. 

Q. That is the reason IT referred your attention 
to those particular copies. Taking into considera- 
tion what Attorney Trowbridge has said, that those 
exhibits came from your firm, would you say that 
those were the exhibits you furnished? 

A. J wouldn’t want to say unless I would check 
them [189] carefully with what I have in my report 


———— 


 - - ed 
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here. T know we did furnish him with a bunch of 
exhibits. 

Q. Well, do you want to check those carefully 
or do you want to accept the stipulation or state- 
ment by Attorney Trowbridge? 

A. Twill aceept the stipulation made by counsel. 

Q. How much was your firm paid to make this 
investigation, sir? 

A. Oh, I don’t have the bill here, but T think it 
was close to a thousand dollars. 

OF ew not a fact, sit, that predicated. upon 
those investigations that you made, that you ascer- 
tained that Mr. Sidebotham was extremely busy 
prior to the year 1946 in the field of oi! and gas 
leasing and speculation ? 

Mr. Trowbridge: Just a moment, please. That 
ealls, first, for the conclusion of the witness, and, 
secondly, anything that he would testify to would 
obviously be hearsay. I think Mi. Schneider testi- 
fied yesterday that this report was dictated by an 
investigator to a stenographer, then the stenogra- 
pher wrote it, and thev submitted it to Mi. Krout. 
I think that is Mr. Schneider’s testimony—it would 
he the usual custom. Now, anything that Mr. Krout 
would testify to in answer to this question would 
necessarily have to be based on about three steps 
of hearsay. I therefore object to it as being incom- 
petent, irrelevant and immaterial and [190] hear- 
say. 

Mr. Monell: We join in the objection, if the 
Court please. 
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Mr. Ruiz: I am looking for some law if the 
Court will indulge me just a second. 

This case indicates that there was no record, no 
original evidenee concerning the books of account. 
When there is no original record, then secondary, 
indirect and circumstantial evidence is admissible. 
Oftentimes the only evidence available is negative 
evidence. 

We do not know and cannot tell what documents 
were accessible to this firm until we know what 
they inspected and examined. If they examined 
original records, which were numerous and which 
the matter marked for identification indicates, and 
the evidence sought is only a general result of the 
whole such as do these indicate that he was very 
busy, do these indicate that he had many transac- 
tions, then that is admissible because it constitutes 
a summary. 

This was done in the ordinary course of employ- 
ment by this man on behalf of the administrator. 

Code of Civil Procedure, Section 1937, the orig- 
inal of any writing must be produced except as 
provided in Civil Code 1855, which means that a 
person who has gone into that material can testify 
to a general conclusion. 

Mr. Trowbridge: Will you read that Section 
1855? 

Mr. Ruiz: I don’t have that one out here. ae 
you have, [191] I will be very glad to. 

Mr. Trowbridge: No, I haven’t. 

Mr. Ruiz: May we have that code section? 


: 
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Counsel has asked for it—the Civil Code of Pro- 
cedure. 

Q. In this connection, this man interviewed 
many people, didn’t he? 

A. Jt was a lady, sir. 

Q. This lady interviewed many people? 

Nees Ca, SL. 

Q. She had many private conversations and had 
dealings with M1. Sidebotham, didn’t she? 

A. I believe so. 

Q. And many of those persons were asked to 
exhibit leases and documents, were they not? 

A. AS far as I femember, yes. 

Q. And this encompassed the activities of Mr. 
Sidebotham for how far back? 

A. I would have to see this report. 

Q. What is the year that your report indicates? 

A. Counsel, we worked this matter in 1952, and 
T haven’t seen this report in many, many months, 
so I don’t recall exactly what is in it. 

Q. Did vou make any memorandum as to how 
far back you went in your investigation ? 

A. Well, 1¢ would show in the report, but I 
would have to [192] read this whole report to find 
out. 

Q. Do vou want to read through to see if you 
ean find a date and number while we are waiting 
for the Civil Code of Procedure, sir? 

ie FES. 

The Court: Code of Civil Procedure? 
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Mr. Ruiz: California State Code of Civil Pro- 
cedure. 

The Court: California? 

Mir, Ruiz: Yess. 

Section 1937, CCP. 

“Original writing to be produced or accounted 
for. The original writing must be produced and 
proved except as provided in Sections 1855 and 
TOL 

The Court: What section is this? 

Mr. Ruiz: Section 1855: 

‘‘Contents of writing how proved. There can be 
no evidence of the contents of a writing other than 
the writing except in the following cases: * * * Sub- 
section 5: When the writing consists of numerous 
accounts or documents which cannot be examined 
in court without great loss of time and the evidence 
sought from them is only a general result of the 
whole.”’ 

The Court: What is the other section? 

Mr. Ruiz: Pardon, sir. That is the section. 

The Court: There is another section, isn’t [193] 
there? It quotes two sections. 

Mr. Ruiz: There are five sections: ‘‘In the cases 
mentioned in subdivisions 3 and 4 a copy of the 
original or of the record must be produced; of those 
mentioned in subdivision 1, either a copy or oral 
evidence of the contents.”’ 

Subdivision 5 is what I am relying upon. In 
other words, the evidence here is that there were 
interviews had with private parties; that private 
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parties exhibited documents; that private parties 
had conversations with reference to oil and gas re- 
lationships with the decedent. The result of the 
conferences and the result of the numerous docu- 
ments is one isolated fact which I am asking this 
witness, and that was the amount of activity. J am 
not asking him for anything else but that. I ask 
him how far he went back so that this Court may 
not be able to indulge in an inference later on that 
the man didn’t do anything before 1946. There must 
be some evidence, In view of the lack of evidence, 
of records, that this man was actively engaged in 
this business prior to that time. That is the only 
thing IT am asking from this investigator. 

Mr. Trowbridge: Code Section 1855 has nothing 
to do at all with the subject of hearsay. And I say 
again that it is quite obvious that this is hearsay 
based on hearsay. 

This Section 1855, subsection 5, apphes and is 
used [194] frequently in a situation where account- 
ants have gone over a set of books personally and 
made a summary of what the books show, a sum- 
mary of what the journal shows and a summary of 
what the ledger shows, and then the accountant is 
allowed to testify from his summary what the books 
showed, subjeet of course to cross-examination and 
correction as to omissions and errors. But this 
doesn’t apply to this case in any way, as I see it, 
and it certainly doesn’t cover our objection that it 
is hearsay. 
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The Court: Will you read the question again, 
Myr. Reporter? 


(Following question read: ‘‘Is it not a fact, 
sir, that predicated upon those investigations 
that you made that you ascertained that Mr. 
Sidebotham was extremely busy prior to the 
year 1946 in the field of oil and gas leasing and 
speculation ?’’) 


The Court: The objection will be overruled. I 
will allow it in subject to a motion to strike over 
vour objection. | 

Q. (By Mr. Ruiz): Did you understand the 
question ? A. Yes, sir. 

Q. Will you answer it, sir? 

A. I can’t answer that question honestly, coun- 
sel. I think if we are to go into this report my 
investigator who made it and would be familiar 
with what she did, should be here to testify [195] 
from it. 

The Court: Is she still in your employ? 

A. Yes, sir. You see, I merely supervised this 
investigation; she handled all the details and made 
the reports. 

@. (By Mr. Ruiz): Is she"in town? 

A. Yes, she is here. 


Q. She is in vour employ? A. Yes, sir. 

Q. Will vou have her come to court this morn- 
ing? A. This morning? 

@. "Mes: 

A. Well, I don’t know where she is right now. 
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She is ont on a ease. T can have her come up here 
as soon as I can reach her. 

Mr. Ruiz: Well, we may be able to ent across 
here. You were the supervisor and T have called 
your attention to 70 documents. 

&. Yes, now 

Q@. I have hkewise called your attention to vour 
records and more particularly to indicate how far 
back you went in your investigation. Do your ree- 


ords show that? 

A. Whatever these records would indteate, that 
is how far back we went. 

Q. Whatever these records would indicate—— 

A. Whatever these exhibits, if they are the ex- 
hibits that I gave to Mr. Trowbridge, then that 
would indieate the length [196] of time that we 
covered. 

Q. In other words, here is one that says May 
30, October, 1935; November, 1935 

Mr. Trowbridge: Just a moment. I think IT ean 
help here. There seems to be a misunderstanding 
on the part of Mi. Krout. My. Ruiz asked him what 
period of time his report seemed to cover, meaning 
by that what period of time the investigation cov- 
ered, what years of the activity of Mr. Sidebotham 
the report covered; is that right? 

Nir ina: Yes. 

The Witness: You mean the time that he worked 
on it? 

Mr. Trowbridge: No. My. Krout seemed to have 
the impression that these exhibits which are refer- 
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ences to deeds showed the period covered. Now, I 
think, if T may interrupt, that what Ma. Ruiz has 
in mind, M1. Krout, is what period of time of the 
activities of Mr. Sidebotham was covered, not neces- 
sarily the dates of deeds. And another question I 
would like to ask to clarify is this: Isn’t it a fact 
that your report was primarily a report on Mrs. 
Ramsey? 

A. Primarily. 

@. And would your reports show whether you 
made any report as to the activities of Mr. Side- 
hotham ? 

A. Not other than what these exhibits would in- 
dicate. 

Q. Isn’t it a fact that anything in the report 
about Mr. Sidebotham is incidental and that the 
main purpose of the [197] report was to give a 
report on the hfe, business transactions, property 
holdings and so on of Mrs. Ramsey ? 

A. That is correct. 

Mr. Ruiz: Counsel, for the purpose of cutting 
across, will you stipulate, without the need of bring- 
ing back the file again from the County Clerk’s 
office, that there is a contract there entered into 
between Mrs. Ramsey and Mr. Sidebotham to the 


effect that anything and everything taken in her | 
name or his name would constitute them tenants in ~ 


common? Will vou stiplate to that so we can across 
it in this action ? 
Mv. Trowhridge: That is substantially correct. 
Mr. Ruiz: Very well. 
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(‘Testimony of J. I. Krout.) 

Q. Can you get that girl here? 

A. Yes, I ean get her. 

Mr. Ruiz: As soon as we finish with this wit- 
ness, your Honor, the plaintiff is resting in this 
case. 

The Court: Well, what is before the Court now? 

Q. (By Mr. Ruiz): Do you wish to go to the 
telephone and eall her? 

A. I will call my office and see if she is there. 

The Court: We will take a recess. 


(Reeess. ) 


Mr. Ruiz: If the Court please, we are ready to 
enter into a stipulation, and for that purpose the 
necessity of bringing the employee of the last wit- 
ness will he dispensed [198] with. 

It has been stipulated by counsel representing the 
respective parties that the evidence would show that 
prior to the year 1946—that is, from the year 1935 
to and through 1946—the decedent engaged in nu- 
merous transactions concerning oi! and gas leases 
wherein he has some interest; that said transactions 
numbered approximately 70. 

Mr. Trowbridge: That is correet, your Honor. 

Mr. Monell: We will so stipulate, your Honor. 

Mr. Ruiz: There is a matter marked for identi- 
fication here, being Plaintiff’s Exhibit No. 13 for 
identification. Tt is stipulated by counsel represent- 
ing the parties here that the same may be with- 
drawn at this time. 

Mr. Trowbridge: It is to be returned to the firm 
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of Krout & Schneider because it is part of their 
records. 

The Court: Very well. 

Mr. Ruiz: The plaintiff rests. 

Mr. Trowbridge: This comes as a good deal of 
a surprise to us, your Honor. I don’t know that 
we can fill up all of the time until noon, but I have 
some documentary evidence which TI will submit to 
counsel for plaintiff and we may then ask for a con- 
tinuance until 2:00 o’clock. 

Mr. Ruiz: No objection. 

Mr. Trowbridge: The first piece of evidence we 
desire to offer at this time is a grant deed from 
Ruth M. Ramsey, [199] a widow, granting Russell 
Sidebotham, a single man, all that property situated 
in the City and County of San Francisco, State of 
California, described as follows—rather than read- 
ing that description, will you stipulate, or do you 
want to Jook it up as to the description, that this 
is the same case of real estate described in the in- 
ventory and appraised at $30,000? 

Mr. Ruiz: I will so stipulate. 

Mr. Trowbridge: It is signed Ruth M. Ramsey. 
It is dated March 6, 1950, recorded at the request 
of the City Title Insurance Company at 30 minutes 
past 8:00 a.m. March 14, 1950. 

The Court: Let it be admitted and marked. 

The Clerk: Defendant’s Exhibit H admitted and 
filed in evidence. 


(Whereupon grant deed was received in evi- 
dence and marked Defendant’s Exhibit H.) 
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Mr. Trowbridge: The next document is a certi- 
fied copy of official certificate of registration, Office 
of the Registrar of Voters, City and County of San 
Francisco, State of California, Precinct 33, Assem- 
bly District 19; name, Robert Russell Sidebotham ; 
residence, 10 Rossi Avenue; occupation, salesman ; 
height, five feet nine inches; nativity, Idaho. Date 
of registration: September 19, 1942. Political affili- 
ation: Democratic Party. The other blanks [200] 
are not filled in. It says, ‘‘Date of Registration, 
September 19, 1942; political affiliation, Democratic 
iPariy  - and im the lower left-hand corner it savs, 
‘Cancelled M.V. 750.”’ 

Now, will you further stipulate that that address, 
10 Rossi Street, is the same address as the trans- 
action of the conveyance of real estate by Mrs. 
Ramsey ? 

Mr. Monell: No. 

Mr. Trowbridge: No, I don’t think vou under- 
stand. 

Mr. Monell: No, it isn’t the same place. 

Mr. Trowbridge: This is the residence of Mrs. 
Ramsey who is mentioned in the deed. 

Mr. Ruiz: This is the address of Mrs. Ramsey 
where she was living. 

Mr. Trowbridge: The apartment house covered 
by the deed is on Geary Street. 

Mr. Ruiz: The Mrs. Ramsey mentioned in the 
deed is the same Mrs. Ramsey to which reference 
I made with respect to the contract he had with 
her ? 

Mr. Trowbridge: That is correct. The same Mrs. 
Ramsey. 
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The Court: Let it be admitted and marked De- 
fendant’s exhibit. 

The Clerk: Defendant’s Exhibit I admitted and 
filed in evidence. 


(Whereupon certificate of registration was 


received in evidence and marked Defendant’s 
Exhibit I.) [201] 


* % * 


We will now offer in evidence, your Honor, on 
behalf of both defendants, a receipt, or I guess it 
was the original bill from the Pacific Gas & Electric 
Company for June, 1950, for gas and electricity in 
the total sum of $5.97, made out to R. R. Side- 
hbotham, 10 Rossi Avenue, San Francisco 18, Cali- 
fornia, 50214 Geary Boulevard, which was the 
address of the apartment house that Mr. Side- 
hbotham owned, the grant deed for which we have 
just introduced in evidence. 

The Court: The purpose of the offer is what? 

Mr. Trowbridge: It goes toward laches, which 
we will argue later. 

The Court: Let it be admitted and filed. 

The Clerk: Defendant’s Exhibit J admitted and 
filed in [203] evidence. 


(Whereupon PG&E bill was marked Defend- 
ant’s Exhibit J and received in evidence.) 


Mr. Trowbridge: And for the same purpose we 
introduce the tax hill covering Block No. 1446, Lot 
No. 25, which is the Geary Boulevard property 
owned by Mr. Sidebotham. It is for 1951-1952, and 
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it is made out to Russell Sidebotham, 10 Rossi, and 
there is an item in the lower left-hand corner, 
‘Paid by check November 28, 1951.”’ 

And your Honor will take judicial notice that in 
order to have a tax bill issued in the name of Rus- 
sell Sidebotham there had to be a deed on record 
on the first Monday in March of 1951. 

The Cowt: Let it be admitted and marked next 
in order. 

The Clerk: Defendant’s Exhibit K admitted and 
filed in evidence. 


(Whereupon tax bill was received in evidence 
and marked Defendant’s Exhibit K.) 


Mr. Trowbridge: Next I have a list of entries 
to the safe deposit box in the American Trust Com- 
pany certified by an assistant cashier, brought here 
by May. Byrne, who was on the witness stand. I am 
only asking that the entries for May 22, 1945, to 
and including March 13, 1951, be considered in evi- 
dence, because the first part of it, the first half of 
the first page relates to the City Safe Deposit Com- 
pany box, [204] which we have objected to as being 
hearsay and not having been authenticated by any- 
body. So we will only ask that the part which has 
to do with Box A1917 of the American Trust Com- 
pany be introduced. 

Mr. Ruiz: If the Court please, I object. to its 
introduction unless the entire complementary de- 
tails of that long document are admitted as well. 

The Court: They are all on it? 

Mr. Ruiz: If any part of it is admissible for 
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any snecifie purnose—going in and out of the box 
doesn’t indicate anything. If any part of it is ad- 
missible, the entire matter should go in. 

Mr. Trowbridge: This exhibit is as to two sepa- 
rate boxes and two separate banks. We have here- 
tofore objected to anything going in about the City 
Safe Deposit box, and we would certainly be stulti- 
fying ourselves if we offered it now. We are going 
to move to strike out the two cards of the predeces- 
sor institution, and J wish now 

The Court: Wasn’t that taken over by the Amer- 
ican Trust? 


Myr. Trowbridge: It was taken over eventually. 

The Court: When? 

Mr. Trowbridge: Some time around 1943 or 742; 
somewhere around there. I don’t know exactly. He 
didn’t testify exactly as to when. [205] 

The Court: What objection have you to having 
the whole document in? 

Mr. Trowbridge: As long as we are not bound 
by the top part of it, I don’t care; but we are not 
offering the top part of this record because we 
think it is hearsay and we don’t think it should go 
in as against us. If he wants to put in, it can go 
in over our objection, but we certainly wouldn’t 
offer it. 


The Court: Very well. Let it be admitted and | 


marked next in order. 


The Clerk: Defendant’s Exhibit L admitted and | 


filed in evidence. 


(Whereupon safe deposit box record was re- 


Helene Marceau Stdebotham 2) 


ceived in evidence and marked Defendant’s 
Exhibit L.) 


Mr. Trowbridge: Mr. Monell, will you take the 
stand, please ? 

There is a matter that comes under the heading 
of judicial notice. The San Francisco telephone 
directories issued by the Pacific Telephone & Tele- 
eraph Company in February, 1949—no, I am going 
to start at the other end—in May, 1945; in August 
—or in November, 1946; in August, 1947; February, 
1949, and August, 1950, as appear in the reference 
hbrary in the City Hall, shows the name of Ruth 
M. Ramsey at 10 Rossi Avenue, appears in all of 
those hooks. That name and address. I offer that. 
That is a matter that the [206] Court can take judi- 
cial notice of because there are directories that are 
on file in the Pubbe Library. 

The Court: Subject to any correction there 
may be. 

Mr. Ruz: I don’t think it is material. T object 
to it on the ground that it is mmaterial, any more 
than the name of somebody by the name of Smith 
may appear in a directory. The fact that Ram- 
sey 

The Court: Who is Ramsey? Identify him. 

The Clerk: Ruth M. Ramsey appeared in evi- 
denee this morning with the same address that Mr. 
Sidebotham has. 

The Court: The investigator ? 

Mr. Trowbridge: I think there was—I don't 
know whether it was a stipulation of My. Ruiz that 
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he asked me for; it was just before the noon recess 
and I think it was brought up that Mr. Sidebotham 
lived at the house of Ruth M. Ramsey. These bills 
shows that, the tax bill, water company, gas com- 
pany and the certificate of registration shows the 
same thing, that Mr. Sidebotham’s address from 
1942 on was 10 Rossi Avenue. I just want to show 
that there was a telephone there. It goes to the 
question of laches. It shows how easy it would have 
been to find Mr. Sidebotham if anybody wanted to 
look for him. 

Mr. Ruiz: By calling another woman? 

Mr. Trowbridge: The Court can take judicial 
notice of that or not. I mean, it is in the record. I 
am just calling [207] it to the Court’s attention. 
The Court doesn’t have to take judicial notice of 
it if it doesn’t want to. 

Now I will call Mr. Monell to the stand, please. 


THEODORE M. MONELL 
called as a witness on behalf of the defendant; 
sworn. 


Mr. ‘Trowbridge: This goes also to judicial no- 
tice, but I thought I had better put it in through 
Mr. Monell. 

The Clerk: State your name, your address and 
your occupation to the Court. 

A. Theodore M. Monell, 1019 Mills Building. I 
am a lawyer. 
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(Testimony of Theodore M. Monell.) 


Direct Examination 
By Mv. Trowbridge: 


Q. You are a lawyer admitted to practice in all 
the courts of the State of California, including the 
United States District Court for the Northern Dis- 
trict. of California ? A. That is correct. 

And how long have you heen practicing ? 
O4 year's. 

Mostly in San Francisco ? 

San Francisco mostly, yes. 

Do you specialize in any particular branch 
of the law? 

A. Real estate and corporation law. 

Q. What do you know about a newspaper issued 
in San Francisco by the name of Edwards’ Ab- 
stract ? 


Orored 


A. That is a newspaper in which is published 
all of the [208] transaction reflected in the Re- 
corder’s office—transfers of property, encumbrances 
of property, and any matters which are recorded, 
generally referred to in the newspaper trade as a 
breviat. 

Q. How many times a week is that published ? 

A, That is issued every day excepting holidays 
when the Recorder’s office isn’t open. 

Q. How about Saturdays? 

A. The Reeorder’s office not being open on Sat- 
urdays, it is not published. 

Q. Who are the subseribers to this paper mostly ? 
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Mr. Ruiz: Just a moment, please. I think, your 
Honor, the best evidence with respect to circulation 
and what this paper does and so on would be some- 
body from the office of the newspaper. 

The Court: It may be that he knows. I don’t 
know. 

Mr. Ruiz: I don’t know, either. 

The Court: Very well. We will find out. You 
cross-examine him. It goes to the weight of the 
testimony. 

Q. (By Mr. Trowbridge): Can you answer that 
question ? 

The Witness: What was the question? 

Mr. Trowbridge: Will you read the question, 
please? 

(Question read.) 


A. In general, the real estate brokerage offices 
in San Francisco, at least the larger ones, are sub- 
scribers. [209 ] 

Mr. Trowbridge: That is all. 

Mr. Ruiz: No cross-examination. 

The Court: Step down. 

Mr. Monell: If the Court please, before the 
defendants rest, we think at this time we should 
exercise the right which the Court accorded to us of 
moving to strike certain testimony from the record. 

My. Trowbridge: May it be understood that 
these motions are made also on behalf of the ad- 
ministrator ? 

The Court: May I inquire at this time, is the 
transcript going to be written up? 


i 
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Mr. Monell: We don’t know at the present time, 
your Honor. 

The Court: All right. 

Mr. Monell: We hope not. 

We first move to strike out the testimony with 
reference to Tixhibit 6, which is in the testimony 
of Mr. Daniel J. Byrne, and this testimony was 
adimitted subject to a motion to strike by your 
Honor—the bank record relative to Box 1861 which 
was issued by the Security Safe Deposit Company 
in January 9, 1948,-and there was no showing on 
the part of Mr. Byrne of any familarity or know!l- 
edge with reference to the particular items therein 
set forth. And the same apples with reference to 
Exhibit 7, at least insofar as it refers to matters 
happening before the surrender of the box on [210] 
May 21, 1945, which was then to a Savings Union 
office. The original renting of the box was in April 
24, 1944. At the time it was the property of the 
City Safe Deposit Company and it is our position, 
if the Court please, that that is not substantiated 
or authenticated properly to be introduced in evi- 
dence, and it was admitted subject to being con- 
nected up. 

Would you like these matters to be taken up and 
disposed of individually or 

The Court: Do you wish to meet these as we go 
along, or do you wish to wait until he concludes? 

Mr. Ruiz: I will wait until he concludes. 

The Court: Very well. 

Mr. Monell: Also the testimony of Mr. Fontes, 
and that was Exhibit 12, which was a typewritten 
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copy of an excerpt from a portion of an exhibit 
which was attached to a petition for instructions, 
if the Court will remember. He testified that he 
recognized it as being something connected with 
one of those government returns, and it was ad- 
mitted, apparently, for two purposes: One, to prove 
that no tax return was filed in 1946, 747, *48, 49 
and ’50, and the amount of the total taxes and 
penalties being $149,639.38. It is our position that 
this typewritten document is also not authenticated. 
It was attached to, as I recall, the claim of the 
government. No, this was attached to a letter from 
the Dolge firm of accountants who had made some 
investigation and obviously it [211] would be hear- 
say twice removed of that firm. It was based upon 
a report and examination by them of a government 
record and it would not be admissible here because 
it was not properly authenticated. And further- 
more, it is not verified; there is no statement from 
which it could be determined who was the author 
of the statement and it serves to prove nothing, 
and even if filed as a claim against the estate, it 
would be no more than any other complaint on file 
in this court or any other court. The facts of the 
complaint are not deemed to be true; they are sub- 
ject to proof, and this claim is admittedly in dispute 
between the estate and the claimant. That disposes 
of Exhibit 12—and also of the testimony of Mr. 
Fontes with reference to the inheritance taxes which 
was not introduced in evidence, but Mr. Ruiz felt 
that he had had enough of the material from the 
report orally read by Mr. Fontes in which he 
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showed that the estate consisted of $149,000 and 
that the claims against the estate were $189,000, so 
that there would be no federal estate tax due. We 
object to any testimony with reference to the fed- 
eral estate tax or to the federal estate tax return 
for the reason that that was prepared by the domi- 
eihary administrator and is not binding upon any 
party to this action. We had nothing to do with 
the preparation of it. And the information therein 
would also be hearsay, because so far as the material 
selected from the local estate is concerned, [212] it 
would be based upon the inventory here, and there- 
fore hearsay; and the inventory is part of the rec- 
ord and therefore it is not necessary to introduce 
the testimony of Mr. Fontes, and it is improper to 
introduce the testimony of Ma. Fontes as to the 
eontents of that federal estate tax return. When 
the court, of course, as I said before, admitted that 
testimony also specifically subject to our right to 
move to strike it out if it were not properly con- 
nected. This motion we at this time are making. 

Then Mr. Krout also testified that certain reports 
were made to him as a partner of Krout & Schnei- 
der and this testimony was admitted subject to a 
motion to strike. 

It may be that counsel will admit that that should 
eo out because it is of no importance to him inas- 
much as the only thing that he wanted to establish 
Was our stipulation that Mr. Sidebotham, the de- 
eedent, was busy all during the years 1935 to 1946. 

We will ask that all of the matters referred to 
be stricken from the record on the basis that they 
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are imecompetent, irrelevant and immaterial, not 
properly authenticated, hearsay, and not binding on 
any of the defendants in this case. | 

Mr. Ruiz: It is my suggestion, if the Court 
please, that the motions to strike interposed by both 
defendants and the Court’s ruling thereon be de- 
ferred over to the conclusion of [213] the summa- 
tion. And I am saying that in the interests of time 
and continuity. I have prepared a summation at 
this time where I am going to specifically handle 
in proper order the points raised at this time, and 
T think it would be better to do it that way instead 
of extracting out of place. 

The Court: Are you prepared to go on now with 
them ? 

Mr. Ruiz: Yes, your Honor. 

The Court: Proceed. 


(Thereupon, after argument of counsel for 
the respective parties, the case was submitted 
for decision. ) 


CERTIFICATE OF REPORTER 
J, Official Reporter and Official Reporter pro 
tem, certify that the foregoing transcript of 214 
pages is a true and correct transcript of the matter 
therein contained as reported by me and thereafter 
reduced to typewriting, to the best of my ability. 


/s/ JOSEPH F. SWEENEY. 


fitudorsed]: Iiled May 4, 1956. [214] 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO 
RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, hereby certify the foregoing and accompany- 
ing documents and exhibits, hsted below, are the 
originals filed in this Court in the above-entitled 
case and constitute the record on appeal herein as 
designated by the attorneys for the appellants: 


Excerpt From Docket Entries. 

Transcript on Removal From Superior Court in 
and for the City and County of San Francisco: 
Petition for Removal; Copies of Original Com- 
plaint First Amendment to Complaint and Sum- 
mons. 

Bond on Removal. 

Second Amended Complaint. 

Third Amended Complaint. 

Kirst Amendment to Third Amended Complaint. 

Answer of W. A. Robison, Administrator, to 
Third Amended Complaint. 

Answer of Robert and James Sidebotham to 
Third Amended Complaint. 

Amendment to Answer of Defendants. 

Amendment to Answer of W. A. Robison, Ad- 
ministrator, and Robert and James Sidebotham. 

Memorandum Opinion of Court. 

indings of Fact and Conclusions of Law. 

Judgment. 
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Petition of Public Administrator for Allowance 
of Expenses, ete. 

Order Denying Petition for Allowance of Ex- 
penses, ete. 

Notice of Appeal From Judgment. 

Notice of Appeal From Order Denying Allowance 
of Expenses, ete. 

Appeal Bond on Judgment. 

Appeal Bond on Order. 

Appellants’ Designation of Record on Appeal. 

Reporter’s Transcript of Proceedings. 

Plaintiff’s Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10; 
and 12. 

Defendant’s Exlnhbits A, B, C, D, E, F, G, H, & 
J, and LL. 

In Witness Whereof, I have hereunto set my hand 


and affixed the seal of said District Court this 4th 
day of May, 1956. 


[Seal] C. W. CALBREATH, 
Clerk; 


By /s/ MARGARET BLAIR, 
Deputy Clerk. 
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[Endorsed]: No. 15,123. United States Court of 
Appeals for the Ninth Circuit. W. A. Robison, 
Administrator of the Estate of Robert Sidebotham, 
Deceased, and Robert Sidebotham and James Side- 
botham, Appellants, vs. Helene Marceau Side- 
botham, Appellee. W. A. Robison, Administrator 
of the Estate of Robert Sidebotham, Deceased, and 
Frank J. Fontes and Delger Trowbridge, His Attor- 
neys, Appellants, vs. Helene Marceau Sidehotham, 
Appellee. Transcript of Record. Appeals From the 
United States District Court for the Northern Dis- 
trict of California, Southern Division. 


Filed May 4, 1956. 
Docketed May 8, 1956. 


73/7 PAUL PDO SRUEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15,123 


W. A. ROBISON, Administrator of the Estate of 
Robert Sidebotham, Deceased, et al., 


Appellants, 
VS. 


HELENE MARCEAU SIDEBOTHAM, 
Respondent. 


STATEMENT OF POINTS UPON APPEAL 


The points upon which appellant W. A. Robison, 
Administrator of the Estate of Robert Sidebotham, 
Deceased, intends to rely on this appeal are as 
follows: 

I. 

Respondent did not prove and the Court errone- 
ously found in its findings of fact that the property 
in the possession of and owned by Robert Side- 
botham at the time of his death was the same prop- 
erty which he owned when plaintiff and he were 
divorced in the State of Nevada on November 14, 
1946. 

ae 

Respondent did not prove and the Court errone- 
ously found in its findings of fact that the property 
in the possession of and owned by Robert Side- 
botham at the time of his death was the same prop- 
erty which he owned when plaintiff and he were 
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divorced in the State of Wyoming on November 2, 
1940. 
Tak. 

That the Honorable District Court herein erred 
in finding that the decree of the First Judicial Dis- 
trict Court of the State of Wyoming, County of 
Albany, dated November 2, 1940, was void and sub- 
ject to collateral attack. 

Ty. 

That the Honorable District Court herein erred 
in not finding and adjudging that respondent’s al- 
leged cause of action was barred under the rule of 
res adjudieata by the decree of the Superior Court 
of the State of California in and for the City and 
County of San Francisco, determining heirship im 
the matter of the Estate of Robert Russell Side- 
botham, Deceased, filed therein on December 14, 
1953. 

V. 

The Honorable District Court herein erred in not 
finding as a fact and adjudging that respondent’s 
alleged cause of action was barred by the provisions 
of the California Statute of Limitations. 


VI. 

That the Honorable District Court herein erred 
in not finding as a fact and adjudging that respond- 
ent’s alleged cause of action was barred by the doc- 
trine of laches. 

VIL. 

That the Honorable District Court herein erred 

in not finding as a fact and adjudging that respond- 
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ent’s alleged cause of action was barred under the 
rule of res adjudicata by the decree of the First 
Judicial District of the State of Nevada, in and for 
the County of Ormsby, filed on November 14, 1946, 
in an action then pending between Madeline Side- 
botham (who is the plaintiff in the above-entitled 
action) as plaintiff against Robert Russell Side- 
botham as defendant. , 
Valen, 

That the Honorable District Court herein erred 
in not finding as a fact and adjudging that respond- 
ent’s alleged cause of action was barred by the 
doctrine of equitable estoppel on the grounds set 
forth in the fifth affirmative defense in this appel- 
lant’s answer to plaintiff’s third amended complaint. 


IX. 
That the Honorable District Court herein erred 
in admitting in evidence over the objections of this 
appellant the following improper evidence: 


1. All of the testimony of Mr. Daniel J. Byrne 
found in the Reporter’s Transcript on page 97, line 
5, to page 98, line 9; also on page 98, line 20, to 
page 100, line 4; also on page 102, line 17, to page 
104, line 1; and also on page 104, line 25, to page 
106, line 22; all on the ground that all of said testi- 
mony was hearsay and was not the best evidence. 


2. Plaintitf’s Exhibit No. 6 on the ground that 
said evidence was hearsay and not the best evidence 
and that a proper foundation was not laid for it. 
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3. Plaintiff’s exhibit No. 7 on the ground that 
said evidence was hearsay and not the best evidence 
and that a proper foundation was not laid for it. 

4, Plaintiff’s Exhibit No. 8 on the ground that 


said evidence was hearsay and not the best evidence 
and that a proper foundation was not laid for it. 


5. Plaintiff’s Exhibit No. 9 on the ground that 
said evidence was hearsay and not the best evidence 
and that a proper foundation was not laid for it. 


6. All of the testimony of Frank J. Fontes 
found in the Reporter’s Transcript on page 136, 
line 13, to page 146, line 25; also on page 147, line 
21, to page 153, line 19; and also on page 157, line 
11, to page 159, line 14; on the ground that said 
evidence was hearsay and not the best evidence. 

7. Plaintiff’s Exhibit No. 12 on the ground that 
said evidence was hearsay and not the best evidence 
and that a proper foundation was not laid for it. 


Dated this 15th day of June, 1956. 
/s/ DELGER TROWBRIDGE, 


/3s/ FRANK J. FONTES, 
Attorneys for Appellant W. A. Robison, Adminis- 
trator of the Estate of Robert Sidebotham, 
Deceased. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed June 16, 1956. 


